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1 STIPULATIONS 1 MILLER
2 2 witness or printout for all the time
3 ITISHEREBY STIPULATED AND AGREED by 3 ontheentire case?
4 and between the attorneys for the respective 4 MR. BLUESTONE: For the witness
5 parties herein, that the filing, and sealing 5 for that period of time for that case.
6 of the within deposition be waived. 6 A. Yes, | think the search
7 ITISFURTHER STIPULATED AND AGREED 7 parameters were even dightly larger like
8 that al objections, except asto the form of 8 July 1to August 15, but these are the
9 the question, shall be reserved to the time 9 entriesthat came up.
10 of thetrial. 10 Q. Who undertook the search for
11 ITISFURTHER STIPULATED AND AGREED 11 thesetime records?
12 that the within deposition may be sworn to 12 A. Idid.
13 and signed before any officer authorized to 13 Q. Didyoudo it yourself or ask
14 administer an oath with the same force and 14 somebody to do it for you?
15 effect asif signed and sworn to before the 15 A. Didit myself.
16 Court. 16 Q. Youtestified inyour previous
17 17 deposition that you were working on atrial
18 18 that involved a Mr. Liotti on the other side;
19  -000- 19 isthat correct?
20 20 A. Correct.
21 21 Q. Isthisthecaseyou are
22 22 taking about?
23 23 A. Yes itis.
24 24 Q. How did you determine that this
25 25 wasthe particular case that involved Mr.
Page 266 Page 268
1 NEIL MILLER,cdledasa 1 MILLER
2 witness, having been duly sworn by a 2 Liotti that you testified about last time?
3 notary public, was examined and 3 A. I'veonly tried one case
4 testified asfollows: 4 @against Tom Liotti and thisisit.
5 5 Q. | think you mentioned that you
6 EXAMINATION BY 6 wereon trial during this period of time.
7 MR.BLUESTONE: 7 Didyou actualy -- what did you mean by
8 Q. Mr. Miller, we started a 8 being on trial with the case?
9 deposition and today is the continuation of 9 MR. ANESH: Note my objection
10 the second day of the deposition. You are 10 totheform of the question.
11 under oath now. Y our counsel has provided me 11 A. Itwasacontinuation of a
12 with atwo page document which we're going to 12 trial that had started | believein May, but
13  mark as Exhibit R. 13 could have been June where it was anon jury
14 (Plaintiff's Exhibit R, 14 matter where the second set of two days was
15 Document, marked for Identification.) 15 inthistimeframe. We were literally before
16 Q. Mr. Miller, thisExhibit Risa 16 thejudgetrying the case.
17 printout of time sheets? 17 Q. Reviewing this document here,
18 A. lIt'saprintout of certain time 18 can you tell me how many days of trial are
19 onacertain case. 19 shown on this printout?
20 Q. Isitaprintout of al the 20 A. Two.
21 time on the Kweit verses Mihlstein case for 21 Q. Arethosefor Tuesday, August
22 theperiod July 9, 2003 through August 6, 22 5th and Wednesday, August 6th?
23 2003? 23 A. That'scorrect.
24 MR. ANESH: Objection. Y ou say 24 Q. Therest of the time reports
25 printout of all thetime for the 25 are shown here, for example, on Monday,
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MILLER
August 4, 2003 you have an hour-and-a-half of
telephone calls, review and preparation of an
opening; isthat a correct reading of that
entry?
A. The August 4th entry?
Q. Yes, sir.
MR. ANESH: Note my objection
to theform. You can answer.
10 A. My time telephone call with
11 Leon which would be Leon Kweit, a possible

©O© 0N O A~ WDNPRP

© 00N O WNP
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MILLER
the approximate number of litigations you

Page 271

were handling for your law firm at that time?

A. No.
Q. Wereyou handling other matters

that you might not classify as litigation,
for example, transactiona work?

A. | doaminima amount of it. |
do do some. | cannot tell you whether | did

any in thistime frame.

Q. Okay. Thank you. Therewasa

12 2:00 p.m. start. | reviewed my research on 12 deposition that was held on March 1, 2011 of
13 adhesion contracts. 13 the plaintiff Mike Meiresonne. Were you
14 MR. ANESH: Are you done? 14 present at that deposition, sir?
15 THE WITNESS: No. 15 A. No.
16 MR. ANESH: | don't want you to 16 Q. Didyou review any documents
17 talk about communications with other 17 that were used as exhibits during that
18 clients. 18 deposition prior to the taking of the
19 A. | didn't gointo what was said. 19 deposition?
20 MR. BLUESTONE: He'sreading 20 A. | don't know what exhibits were
21 theentry. 21 marked at Mr. Meiresonne's deposition. |
22 A. I'mjust reading what was here. 22 can't answer that.
23 MR. ANESH: | just don't want 23 Q. That'swhat I'mtrying to find
24 communications, that's all. 24 out. Didyou and your counsel -- I'm not
25 A. Becausethetrial was picking 25 asking what you said to each other, but did
Page 270 Page 272
1 MILLER 1 MILLER
2 up after acouple of months of inactivity | 2 you review any documents that were to be used
3 prepared an opening for the re-start of the 3 for exhibits at that deposition?
4 tria. 4 A. Again, you are asking me a
5 Q. Wereyou also working on other 5 question | can't answer. | don't know what
6 mattersduring thistime period? 6 documents were marked at his deposition.
7 A. What do you mean by thistime 7 MR. ANESH: Off the record.
8 period? 8 (Discussion off the record.)
9 Q. July 9th through August 6, 9 MR. BLUESTONE: Mark as S.
10 2003? 10 (Plaintiff's Exhibit S,
11 A. Yes 11 Document, marked for Identification.)
12 Q. Approximately how many other 12 Q. Sir, takealook at Plaintiff's
13 litigation matters were you handling for your 13 Exhibit S. Thisisalso marked DP, wasn't
14 firm at that time? 14 crossed out, Exhibit 26.
15 A. | can't begin to guess. 15 MR. BLUESTONE: I'm presuming
16 Q. Isit morethan one? 16 thiswas Defendant's Exhibit 26, Mr.
17 A. I'msureit would be. 17  Anesh?
18 Q. Isit morethan 257 18 MR. ANESH: | assume so, but |
19 A. | would doubt it. 19 can't say.
20 Q. Doyou believeit's between one 20 MR. BLUESTONE: Was this not
21 and 25? 21 your exhibit at Mr. Meiresonne's
22 A. | would think that's reasonable 22 deposition?
23 tosay. 23 MR. ANESH: | didn't depose
24 Q. Having asked you those 24  him.
25 questions, doesit help you to further refine 25 MR. BLUESTONE: Who did
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1 MILLER 1 MILLER
2 represent him? 2 e-mail address; isit not?
3 MR. ANESH: Another attorney 3 MR. ANESH: Professional
4 from my office. 4 e-mail. Sometimesyou own, | don't
5 MR. BLUESTONE: The name? 5 know if it means personal.
6 MR. ANESH: Anthony Proscia. 6 MR. BLUESTONE: | understand,
7 MR. BLUESTONE: Do you know 7 sir. I'll rephrase the question for
8 what exhibits were used at that 8 you.
9 deposition? 9 Q. IsNMiller@MRAlaw.com an e-mail
10 MR. ANESH: Sitting here, no, | 10 addressthat you use professionally?
11 do not. 11 A. Yes.
12 MR. BLUESTONE: | understand, 12 Q. Isityour e-mail address
13  okay. 13 professionally?
14 Q. Takealook at Exhibit Swhich 14 A. Yes
15 isaso marked Exhibit 26. Have you seen 15 Q. Doesanyone else use that
16 thisdocument before? 16 e-mail address at work?
17 A. 1 dontrecal. 17 A. There could betimesa
18 Q. Didyou produce any documents 18 secretary or assistant sends something out
19 toyour counsel which bore the header 19 under my e-mail address at my instruction.
20 NMillee@MRAlaw.com message composing, doyou |20 Q. Would you say that's pretty
21 seethat header at the very top of the page? 21 rare?
22 A. Message composer? 22 A. Doesn't happen often.
23 Q. Do you seethe header at the 23 Q. Haveyou been using that e-mail
24  very top of the page? 24 address since 2003?
25 MR. ANESH: Objection to the 25 A. Yes.
Page 274 Page 276
1 MILLER 1 MILLER
2 form of the question. 2 Q. Doyou currently use that
3 A. Notthat | recall. 3 email address?
4 Q. Haveyou seen any documents 4 A. Yes
5 that appear the same as thiswith regard to 5 Q. Inany of that time, sir, since
6 the header and the footer at the very bottom 6 April 2003 to today, have you ever printed
7 which ends with the words compose.wssp? 7 out an e-mail onto paper from that e-mail
8 A. | don'tbelievel have seen any 8 address?
9 documentsin thisform, no. 9 A. Many times.
10 Q. Youwill note, sir, that this 10 Q. Haveyou ever seen it looking
11 document does not contain a Bates marking at 11 inthe same format as Exhibit S?
12 the bottom corner, bottom right hand corner 12 A. No.
13 nor doesit contain a Bates marking in the 13 Q. Haveyou ever seen thisformat
14 middle of the bottom of the document. Do you 14 before?
15 have any knowledge of where this document 15 A. Notthat | can recall.
16 came from so that it was introduced as an 16 Q. Taking alook at the messagein
17 exhibit at a deposition? 17 the main box below the from Neil Miller to X,
18 A. | would only be speculating. 18 do you recognize that message?
19 Q. Haveyou ever printed out 19 A. | don't recognizeit.
20 e-mailsfrom your own e-mail addressfor this 20 Q. Haveyou ever used the term
21 or other cases? 21 advertiser filesin the |QS case when you
22 MR. ANESH: Note my objection 22 represented 1QS?
23 totheform of the question. What do 23 A. Yes.
24 you mean your own e-mail address? 24 Q. What did you understand
25 Q. NMiller@MRA.law, that isyour 25 advertiser filesto mean?
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Page 279

1 MILLER 1 MILLER

2 A. | understood it to mean the 2 andlook and waste their time.

3 filesthat Industrial Quick Search maintained 3 MR. ANESH: Do you want to hear

4 regarding companies that advertised with it. 4 the answer read back?

5 Q. Do you know when this e-mail 5 (Record read.)

6 wassent? 6 Q. Read the question back.

7 A. No, | donot. 7 (Record read.)

8 Q. Didyou ever yourself review 8 A. Wehadsaidinaformal

9 the advertiser filesto which you just 9 document response that the advertiser files
10 referred? 10 would be available for review in Michigan.
11 A. No. 11 Asfar as| was concerned from my
12 Q. Did anyone from your office 12 conversation with Mr. Meiresonne, thiswas
13 review the advertiser files to which you just 13 goingto beasimplething. We were going to
14 referred? 14 produce our advertiser filesin Michigan to
15 MR. ANESH: At any time? 15 the plaintiff's counsel who would review
16 MR. BLUESTONE: At any time. 16 them. Everything was supposed to be produced
17 A. Not that I'm aware of. 17 that wasinthosefiles. Mr. Meiresonne --
18 Q. Didyou ever discussreviewing 18 interms of the need, | could go through al
19 the advertiser files to which you just 19 the advertising material, advertising files
20 referred at any time? 20 materid, it would just be atremendous
21 A. | discussed it with Mike 21 expense and Mr. Meiresonne certainly didn't
22  Maeiresonne. 22 want to incur that expense.
23 Q. When did you discussit? 23 Q. Didyou have aconversation in
24 A. Inthecourse of therunupto 24 which Mr. Meiresonne told you specifically
25 the document production we discussed whether 25 not to review the documents neither you nor

Page 278 Page 280

1 MILLER 1 MILLER

2 | should come out to Michigan to review files 2 anyone else from your firm?

3 for the document production and Mike did not 3 MR. ANESH: Note my objection

4 want to bear that expense and we didn't see 4 totheform of the question.

5 theneed. 5 A. It'shard to answer the way you

6 Q. Yousaid two thingsin that 6 phraseditinterms of specifically since Mr.

7 part of the sentence, first you said that we 7 Meiresonne did not wish to have the files

8 did not seethe need, tell me who weis? 8 brought to New Y ork because he said they were

9 A. Mr. Meresonne and myself. 9 working files and since he did not wish meto
10 Q. How did you on your behalf 10 come to Michigan, do you call that being
11  determine whether there was a need to review 11 specific? | don't know. To me that's pretty
12 the advertiser files? 12 specific.
13 MR. ANESH: Note my objection 13 Q. Did he specifically tell you
14 totheform of the question. | don't 14 not to come to Michigan?
15 think he said that. Over my objection 15 MR. ANESH: Note my objection
16 Yyou can answer. 16 totheform of the question.
17 A. Asfar as| was concerned and 17 A. | believehedid. Itwasa
18 Mr. Meresonne agreed this was supposed to be 18 matter of adiscussion between usand he did
19 asimplething. We had said in our document 19 not want to incur the expense of us coming
20 production, our formal response that we would 20 out there.
21 produce advertiser filesin Michigan and we 21 Q. Did he specifically say that or
22 eventually arranged for them to come out to 22 doyou believe hedid? Thereisadifference
23 doit and they were supposed to produce 23 between those answers and | would liketo
24 everything and we had nothing to hide as far 24 know what you mean?
25 asl and Mr. Meiresonne, let them come out 25 MR. ANESH: Note my objection
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1 MILLER 1 MILLER
2 totheform of the question. 2 both.
3 A. | can'ttel you the specific 3 MR. ANESH: It eliminates the
4 words Mr. Meiresonne used. We definitely 4 needto--
5 discussed whether | needed to come out to 5 MR. BLUESTONE: | appreciate
6 Michigan for the document production and we 6 that, but I'm going to do both.
7 had adiscussion when to schedule it and 7 Q. I'mgoing to show you what was
8 whether | should bethereand | can't tell 8 marked Exhibit T which was previously marked
9 you the exact words he used, but clearly the 9 270n3/1/11. Ask you have you seen this
10 import was he did not need me to cometo 10 document before?
11 Michigan to review files or for the 11 A. Thisispart of an exhibit |
12 production of files. 12 saw last time. It kind of looks familiar to
13 Q. Wasthere any writing that 13 me. Not the format, but | mean the substance
14 memorialized the words that you've just 14 of thee-mail.
15 spoken? 15 Q. Theformat isone of the
16 A. | don't believeso. | can't 16 important things that I'm asking you about.
17 recal every single writing. 17 Do you recognize this format now that you
18 Q. Haveyou reviewed your filesto 18 have seen a second exhibit, sir?
19 look for any writings discussing that issue 19 A. No.
20 sincetheinception of thislawsuit? 20 Q. Doyou seethewordsit should
21 A. | know I reviewed maybe with 21 berather limited since we did clean out some
22 Mark there were some e-mailsin that general 22 details because of space...?
23 time frame and there were time recordsin 23 A. | seethewords.
24 that time frame that we looked at the last 24 Q. Do you remember seeing those
25 timel was here, but independent of that, no. 25 words before?
Page 282 Page 284
1 MILLER 1 MILLER
2 Q. Didyou look for any 2 A. | don't remember unlessit came
3 communications between you and Mr. Meiresonne | 3 up at my last deposition session.
4 concerning whether or not you should go to 4 Q. Didyou discusswith Mr.
5 Michigan to review the documents since the 5 Meiresonne back in 2003 the meaning of those
6 inception of thislawsuit? 6 words and whether or not any documents were
7 MR. ANESH: Can | have the 7 thrown away?
8 question read back. 8 MR. ANESH: Note my objection
9 (Record read.) 9 totheform of the question. The
10 MR. ANESH: Objection, asked 10 e-mail to Mr. Meiresonne asked if any
11 and answered. Hereferred to time 11 documents were thrown out so thisis
12 sheetspreviously. Over my objection 12 theresponse so | don't know what
13 you can answer. 13 documents you're talking about.
14 A. | don't know what | even could 14 MR. BLUESTONE: Either do I,
15 havelooked at given that | had turned the 15 that'swhat I'm trying to find out.
16 filesover to Mr. Meiresonne and my e-mails 16 MR. ANESH: | have to object to
17 from that time frame were not available so | 17 theform of the question because are
18 don't know what | could have looked at other 18 you talking about did he have any
19 than the time sheets that were mentioned. 19 discussion about 2003 documents being
20 MR. BLUESTONE: Exhibit T. 20 thrown away because the e-mail clearly
21 (Plaintiff's Exhibit T, 21 refersto '99 to 2001 documents being
22 Document, marked for Identification.) 22 thrown away.
23 MR. ANESH: Do you want to 23 MR. BLUESTONE: Y ou can twist
24 mayberefertoit as27 on 3/1? 24 my question any way you want, but
25 MR. BLUESTONE: I'm going to do 25 that'snot what | asked. If you need
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1 MILLER 1 MILLER
2 itread back, have it read back. | 2 Q. Yes. Didyou have any
3 asked him did he have any discussion 3 conversation about which documentsif any
4 at all back in 2003 which isthe date 4 werethrown out with Mr. Meiresonne?
5 of these e-mails. 5 MR. ANESH: Objection.
6 MR. ANESH: About what 6 A. Eventualy, yes.
7 documents being thrown away, that's my 7 Q. When, sir?
8 (question. Areyou referring to '01 8 A. We certainly had many, many
9 documents? 9 discussions when the spoliation motion was
10 MR. BLUESTONE: Mr. Anesh, | 10 made.
11 started with documents. I'll go from 11 Q. That was December or later of
12 there. If hesaid he had no 12 2003; isthat right?
13 discussion about documents at all, 13 A. Maybe late November, something
14 thenit doesn't matter whether they 14 likethat.
15 are'03, '99 or 2010 documents. 15 Q. I'mtalking about back in
16 MR. ANESH: With all due 16 April, did you have any conversations back in
17 respect -- 17  April contemporaneous with these e-mails?
18 MR. BLUESTONE: Sir. 18 MR. ANESH: Objection.
19 MR. ANESH: | mean thiswith 19 A. I dontrecal.
20 al duerespect, if he just answers 20 Q. Didyou take any notes
21 thequestion yes-- 21 concerning any conversations you had with Mr.
22 MR. BLUESTONE: Then I'll move 22 Meiresonne back in April of 2003
23 onto specificity. 23 contemporaneous with these e-mails?
24 MR. ANESH: I cannot rely on 24 A. | don'trecall.
25 you-- 25 Q. Haveyou looked back through
Page 286 Page 288
1 MILLER 1 MILLER
2 MR. BLUESTONE: Then you will 2 your files since the last deposition for any
3 make amotion later. 3 documents at all whether in digital form,
4 MR. ANESH: I'll just make my 4 paper form, note form or any other form, sir?
5 objection. 5 A. No, | have not looked back
6 MR. BLUESTONE: Y ou already 6 through files.
7 did, sir. 7 (Plaintiff's Exhibit U,
8 MR. ANESH: Okay. 8 E-Mail, marked for Identification.)
9 MR. BLUESTONE: And realy you 9 Q. Sir, I'm showing you Exhibit U
10 can just make your objection. I'm not 10 whichisalso Exhibit 28 from 3/1/11. I'm
11 going to back down on the form so this 11 goingto ask you isthis an e-mail from you
12 isawaste of space of my money. 12 to Mike Meiresonne?
13 Please don't waste my money anymore. 13 A. | could only tell you that it
14 MR. ANESH: I'm just asking you 14 appearsto be.
15 to be clear about documents, '01 or 15 Q. Youwill notethat thisisina
16 '03 documents. 16 different format from the prior exhibit.
17 MR. BLUESTONE: Mr. Anesh, I'm 17 Have you seen this format before with regard
18 not going to keep paying for your 18 toe-mailsfrom NMiller@MRAlaw.com?
19 collequy. 19 A. I'mnot certain. What's making
20 MR. ANESH: That's all. 20 meuncertainisthislinked to line.
21 MR. BLUESTONE: I'm not paying 21 MR. ANESH: Where is that?
22 for your colloquy, sir. 22 MR. BLUESTONE: Third linein
23 MR. ANESH: Go ahead, go ahead. 23 the header.
24 A. 1think | need the question -- 24 A. Thebottom looks alittle bit
25 areyou rephrasing? 25 cut off. There appearsto be something on
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MILLER

would make me less or more fami
format of the document.
Q. | understand. Doesthat mean

A. | said I'm not sure because of
that linked to line.
Q. Sojust from alanguage point

©O© 0N O A~ WDNPRP

[N
o

Page 289

the bottom cut off and | don't know if that

liar with the

you do recognize it or don't recognize it?

of view, how does the linked to line make it

11 more or lesslikely that you recognize this?
12 MR. ANESH: Note my objection

13 totheform of the question.
14 A. Itmakesitlesslikely.

15 Sitting here today | don't recall when |
16 print out an e-mail after | send one that it
17 hasalinked to Neil Miller lineon it.

18 Q. Understood so that means you
19 don't recognize thisformat?

20 A. | saidthat'swhat's giving me
21 the pause.

22 Q. | understand, that's great. Now

23 do you recognize any of the language in the

24 e-mail?
25 A. I'mnot sure | understand what

A.

© 00N O WNP

Q.

10

el el
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Q.
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A.
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MILLER

MR. ANESH: Objection, he

aready did.

MR. BLUESTONE: That'sfine.
| don't know if I'm the author

of thisor not.

Thank you, sir.
MR. BLUESTONE: Exhibit V.
(Plaintiff's Exhibit V,

Letter, marked for Identification.)

Sir, I'm showing you an Exhibit

| recognizeit to be aletter

with my signature. Do | recall writing it,

21 no.

22 Q.

23 thisletter, I'm saying do you recognize this
24 particular. Obvioudly it has your letterhead

When | say do you recognize

25 atthetop, it has asignature line which

Page 291

the language and whether you are the author
of thisand Mark -- don't answer.

which ismarked Exhibit V asin Victor and is
also Exhibit 31 on 3/1/11. Thisisaletter
that bears the words on top Miller Rosado &
Algios. Do you recognize this particular
|etter, Sir?

MILLER

to the form of the question.
Q. Didyou author this?
A. | don't recall.
Q. Do you recognize any of the

©O© 0N O A~ WDNPRP

what's written here?

[N
o

11 totheform,

12 A. | recall some of the issues

13 that are discussed here.

14 Q. Not theissues, I'm talking

15 about the language itself?

16 A. Itgoeshandinhand. | do

17 remember about under prints that

Page 290

you mean by recognize the language.
MR. ANESH: Note my objection

wording or the language or the phraseology of

MR. ANESH: Note my objection

being an

18 issue so when you say the language about the
19 under prints, | don't recall that's the way |

20 draftedit, but | do recall that was
21 inthecase
22 Q. Yes, sir, | understand that.

an issue

23  What I'm trying to honein on it appearsto
24 me from this exhibit that you are the author
25 and I'mtrying to find out if you recognize

A.

© 00N O WNP

o
=)

Q.
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A.
18 Q.
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~

MILLER

bears your name typewritten at the bottom,
but when | ask that question | mean do you
recognize thisletter?

MR. ANESH: Note my objection.
| don't know how to answer when

you say recognize thisletter. It's
certainly our letterhead or areproduction of
our letterhead. It's my signature. When you
say do | recognizeit, | don't remember it.

What I'm tryingto get at is

not your inferential understanding that it
probably isfrom your law firm. I'm asking do
you remember this particular |etter for some

reason or another?

MR. ANESH: Same objection.
No, | don't recall it.
Isthis your signature on page

19 two, Sr?

20 A.
21 Q.

Yes.
Did Miller Rosado back in 2003

22 use Airborne Express to send packages or
23 letters or mail to clients?

24 A.

25 Q.

| believe we did.
Look at page 2, sir, the second
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2 full paragraph starting with the words I'm 2 present at the Michigan offices of 1QS for
3 assuming. If you read the rest of that I'll 3 the document production in late July, early
4 ask you some guestions. 4  August?
5 A. Yes, | seethat. 5 A. No.
6 Q. Do youremember writing those 6 Q. What did you mean by the words
7 words? 7 that were written in this paragraph starting
8 A. | don't remember writing those 8 with thewords| am assuming?
9 words. 9 A. Thisisnow concerning the
10 Q. You usetheterm Michigan 10 plaintiffsand third party defendant's
11 counsel, do you seethat term, sir? 11 document production to us. Just like we said
12 A. Yes 12 thereis certain documents we're producing in
13 Q. What'syour present 13 Michigan --
14 understanding of what you meant by that term 14 MR. ANESH: Let him finish. Go
15 back on June 12, 2003? 15 ahead.
16 A. Hehadafirmin Michigan, | 16 A. They were producing documents
17 think it was Mika Meyers, | don't know how 17 attheir Michigan counsd's office and again,
18 you spell it and afellow named Ron Redick 18 Mr. Meiresonne, | don't know at this point we
19 and they were assisting in terms of the 19 decided whether or not | would come out here,
20 plaintiffs producing documentsin Michigan or 20 but clearly Mike expressed an interest in
21 third party plaintiffs and third party 21 rather than me flying out to Michigan to
22 defendants producing certain documentsin 22 obtaining and handling copying those
23 Michigan and they were going to be there to 23 documents that his Michigan counsel who filed
24 review the documents being produced by 24 hisown Michigan action which was stated at
25 plaintiffs or third party defendantsin 25 that point would handle that.
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2 Michigan. 2 Q. Soam| correct that the
3 Q. Isityour current belief that 3 languagein this particular paragraph refers
4 Michigan counsel had been engaged or had 4 to Thomas production to |QS?
5 agreed to be present at the document 5 A. Thomas and the third party
6 production at 1QS's offices? 6 defendants.
7 MR. ANESH: Note my objection 7 Q. Productionto 1QS?
8 totheform of the question. Which 8 A. Yes
9 document? 9 MR. BLUESTONE: W.
10 A. No. 10 (Plaintiff's Exhibit W,
11 Q. The document production on July 11 E-Mail, marked for Identification.)
12 29, August 3, whatever the dates were? 12 Q. Sir, I'm showing you Exhibit W
13 A. To the document production in 13 whichisaso marked Exhibit 36 on 3/1/11.
14 1QS's office the answer is no. 14 Do you recognize this e-mail ?
15 Q. Tomakesurel understand it 15 A. No.
16 and not just to cross-examine you, when you 16 Q. Isthisfrom Mr. Redick to who
17 say theanswer isno, isit your present 17 youjust referred?
18 understanding they would not be present in 18 A. It appearsto be.
19 Michigan for the document production at IQS's 19 Q. Theprinting isvery small.
20 offices? 20 Could you read what is written from Ron
21 A. Pleaseread it back. 21 Redick to Neil Miller?
22 (Record read.) 22 A. Yes.
23 A. Correct. 23 Q. It sayssomething about 15
24 Q. Didyou ever have an 24 bankers boxes, do you see that?
25 understanding or belief that they wereto be 25 A. | seewhereit saysthat.
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2 Q. Prior to July 24, 2003, did you 2 A. It'sreferring to the document
3 have any knowledge or information concerning 3 production that | think was also referred to
4 the volume of documents which were at the 1QS 4 inthelast exhibit. Miller Johnson was
5 officefor the IQS document production at 5 Thomas counsdl in Michigan and that was the
6 their officesin late July, early August? 6 production of documents of Thomas and/or the
7 MR. ANESH: Note my objection 7 third party defendants.
8 totheform of the question. 8 Q. Wouldn't that be Thomas
9 A. Wearenot talking about the 9 production of documentsto 1QS?
10 document production in Exhibit W now, you are 10 A. Third party defendants. You
11 talking about document production at IQS's 11 said at Thomas' office and it was not at
12 offices? 12 Thomas office.
13 MR. ANESH: You just switched 13 Q. Atthe office of Thomas
14 it. Doyou mean to do that? | don't 14 attorneys?
15 think you do. 15 A. Correct.
16 MR. BLUESTONE: No. 16 Q. Thiswas Thomas and third party
17 MR. ANESH: The witness pointed 17 defendants production to 1QS?
18 out that he'sreferring to the 18 A. Right. I'm not even certain if
19 document production. 19 there are any Thomas documentsin here or
20 MR. BLUESTONE: Don' testify, 20 thiswasall third party defendants who lived
21 Mark. Stop. | appreciate your help. 21 inMichigan and Indiana.
22 Don'ttestify. I'll just work my way 22 Q. Now, sir, asof July 24, 2003,
23 throughit asstupid as| am. 23 am| correct that that document review of
24 MR. ANESH: Did | cal you 24 1QS'sdocuments at 1QS's office had not yet
25 stupid? 25 taken place?
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2 MR. BLUESTONE: I'm saying the 2 A. Correct.
3 word. 3 Q. Asof that date, sir, did you
4 MR. ANESH: | never said that. 4 have any knowledge of the volume of documents
5 MR. BLUESTONE: | didn't say 5 atthelQS offices?
6 youdid. Stop, stop, stop, Don't 6 A. Not specificaly. | knew there
7 hep. 7 were going to be alot of documents being
8 MR. ANESH: Don't help, but 8 produced. It wasall the advertiser files.
9 don't try to twist it either. 9 Q. A lot of documents can mean two
10 MR. BLUESTONE: Then object. 10 boxes or two million boxes. Did you have any
11 Your witnessis an educated attorney 11 ideaof the approximate number of documents?
12 who knows his facts. He can answer the 12 MR. ANESH: Objection.
13 question honestly asI'm sure heis 13 A. No, | donot.
14 and hewill straighten me out if I'm 14 Q. No, you do not or no, you did
15 wrong. Wewill get through thisalot 15 not?
16 quicker if you don't help. | 16 A. Both.
17 appreciate your help. 17 Q. My questions are not as of
18 Q. Sir, isthisadocument 18 today, but as of July 2003?
19 production at Thomas' office that you 19 A. Okay.
20 referredto? 20 Q. Had anyone on your behalf or
21 MR. ANESH: Objection. 21 your law firm's behalf reviewed any of those
22 A. At Thomas office, no. 22 documents prior to July 23, 2003?
23 Q. Tel mewhat document 23 MR. ANESH: Objection, asked
24 production the message in Exhibit W refers 24 and answered. You can answer.
25 to? 25 A. Theshort answer is|'m not
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2 sureif some sampling of those documents may 2 if you remember | would appreciate ayes or
3 have been either produced in our earlier 3 nowhenit'spossible.
4 document production or sent by Mike at some 4 A. | would liketo consult my
5 point. | don't recall if that might have 5 counsel asto whether | should abide by your
6 happened, but certainly we did not review the 6 request or not.
7 vadt, vast mgjority of documents out there. 7 Q. Takeaslong asyouwish.
8 Q. Had anyone prepared alist of 8 MR. ANESH: Let's go outside.
9 the documents that existed that wereto be 9 Thisiswhy it'staking ayear and a
10 shown at the document production? 10 day.
11 A. 1donot recal that. 11 MR. BLUESTONE: No, it's not.
12 Q. I donot recall that means a 12 MR. ANESH: Yes, itis.
13 couple of different things so | have to ask 13 (Recess taken.)
14 you about that. Do you remember whether a 14 MR. ANESH: Go ahead.
15 list existed in July of 2003? 15 MR. BLUESTONE: X.
16 A. No. 16 (Plaintiff's Exhibit X,
17 Q. Do you know whether alist 17 Document, marked for Identification.)
18 existed in 2003? 18 Q. Haveyou seen Exhibit X which
19 A. Alll could say is| don't 19 isnow beforeyou, sir, also marked Exhibit
20 recall ever seeing one sitting here today. 20 39o0n3/1/117?
21 Q. Didyou ever discussalist 21 A. | believel have.
22 that might have existed in 2003? 22 Q. When wasthefirst time that
23 MR. ANESH: Note my objection. 23 you saw this, sir?
24 A. I'mnot sure how to answer 24 A. Either inthe -- either at the
25 that. Discussalist that might have 25 deposition, my last deposition session or
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2 existed. 2 perhapsin reviewing with counsel prior to
3 Q. DidMikeMeiresonne say | have 3 deposition.
4 alist of the documents even though you have 4 Q. You seethewordsjust above
5 notseenit? 5 theword thanks, anything else you can think
6 MR. ANESH: Objection. 6 of not --
7 A. 1dontrecal that. 7 MR. ANESH: It's not what it
8 Q. I'mgoing to ask you not to use 8 says.
9 theterm| don't recall that and the reason 9 Q. Anything else you could think
10 I'll ask you -- 10 of or not to include, do you see those words?
11 MR. ANESH: No, you're hot 11 A. | seethewords.
12 goingto tell him how to answer. 12 Q. Didyou have any conversations
13 MR. BLUESTONE: Don't interrupt 13 with Mike Meiresonne in and about July 27,
14 meagain. You make an objection at 14 2003 about the contents of the documents or
15 theend. 15 thevolume of the documents to be produced at
16 Q. Thereason I'll ask you not to 16 thelQS offices?
17 usethat termisbecauseit'seuivocal. It 17 MR. ANESH: Note my objection.
18 can mean | don't know or | don't remember and 18 (Record read.)
19 it can mean two different things at the same 19 A. Giventhetime frame of your
20 timeand it's not a helpful answer. It's your 20 question, I'm sure | would have somewhere in
21 choice what to answer and your counsel can 21 that time frame had suggestions with Mike
22 raise hishand to mein agesture saying | 22 about either or both of those subjects.
23 object and he may object very well, but the 23 Q. Do you know whether you
24 truthisit doesn't help either of usto give 24 actualy did?
25 mean equivoca answer. 1'm going to ask you 25 A. No.
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2 Q. Do you have any notes about any 2 A. ldontrecall.
3 conversations on that topic? 3 Q. Didyou ever determine through
4 A. No. 4 conversations with any person what
5 MR. BLUESTONE: Y. 5 information Sarah Broene might have which was
6 (Plaintiff's Exhibit Y, 6 relevant to the Thomas verses QS case?
7 Document, marked for Identification.) 7 MR. ANESH: Objection.
8 Q. It'sExhibit Y marked 43 8 A. | don'trecall the specifics,
9 previously. Have you seen that Exhibit 9 butI'msurel did.
10 before? 10 Q. Was Sarah Broene the editorial
11 MR. ANESH: It's Exhibit 43 on 11  manager of 1QS?
12 3/1/11 andit's Exhibit Y on 3/7/11. 12 A. | don't recall at this point.
13 For the record we'll identify 13 Q. Did she haveinformation
14 aletter from Quick Search from Neil 14  concerning whether or not websites or other
15 Miller dated December 9, '03. 15 proprietary information was copied as a
16 | want to identify it since | 16 matter of regular course at 1QS?
17 don't have acopy. 17 A. Could you read that back.
18 MR. BLUESTONE: The exhibit tab 18 (Record read.)
19 doesafinejob of it. 19 MR. ANESH: Objection. How
20 A. Isthereapending question? 20 would he know what information she
21 Q. Haveyou seen that before? 21 possessed?
22 A. | don'trecal it. 22 MR. BLUESTONE: That's one of
23 Q. Do you know the name Sarah 23 thefacts of the case here.
24 Broene? 24 MR. ANESH: How would he know
25 A. | remember the name coming up 25 what information she possessed?
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2 occasionally with Mike Meiresonne. 2 MR. BLUESTONE: By doing an
3 Q. Had you discussed Sarah Broene 3 investigation and speaking with
4 with him at or about the time of December 9, 4 people. Make your objection. Stop
5 2003? 5 cuing him how to answer.
6 A. Somewhereaongthelinein 6 MR. ANESH: I'm not cuing him
7 discussing with Mike the spoliation motion 7 how to answer. You are asking him what
8 whichisthistimeframel think her name 8 someone else knew.
9 came up as to whether she might have some 9 MR. BLUESTONE: Fine, just make
10 relevant information. | don't recall the 10 your objection.
11 specifics. 11 MR. ANESH: Objection.
12 Q. Didyou ever speak with her 12 A. It'shard to answer the
13 concerning any facts of the case? 13 question asyou posed it. My recollection of
14 A. No, | don't believel did. 14 Sarah Broeneisthat she was not involved in
15 Q. Wasan Affidavit obtained from 15 thetossing of documentsin 2001. Shewas
16 her concerning any of the facts of the case? 16 hired after that point and she was not
17 A. | don't believe so. 17 employed, at least | don't believe she was
18 Q. Wasan attempt to obtain an 18 employed, at the time of the document review
19 Affidavit made from her to get one from her 19 that occurred in 2003, the project where Mr.
20 -- wasan attempt made to get one from her? 20 Maeiresonne discarded documents.
21 A. | don't believe so. 21 MR. BLUESTONE: Z.
22 Q. Did you have adiscussion with 22 (Plaintiff's Exhibit Z,
23 Mr. Meiresonne about whether or not to get an 23 E-Mails, marked for Identification.)
24 Affidavit from Sarah Broene? 24 Q. Sir, Exhibit Z isathree page
25 MR. ANESH: Objection. 25 document that contains multiple e-mails. I'd
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2 likeyou to look at thefirst one whichis 2 e-mail address and my home phone number
3 dated July 27, 2003 at 13.46.11 hours. Have 3 because | was going to work from home rather
4 you seen that first email before? 4 thanin the office.
5 A. Didn't youjust show it to me? 5 Q. Back then you had the
6 Q. It'sthesameone,isn'tit? 6 opportunity and the ability to search for
7 MR. ANESH: Yes. 7 e-mailsand faxes that might have been
8 Q. Looking at the next one on the 8 responsive to his July 27, 2003 e-mail?
9 first page dated 11 February 2006, 18.57.29, 9 MR. ANESH: Note my objection.
10 haveyou seen that one before? 10 A. Yes
11 A. | believel have. 11 Q. What would you have searched at
12 Q. That one contains areprint of 12 thattime, sir?
13 anearlier email dated August 3, 2003? 13 A. | would have searched my
14 MR. ANESH: Note my objection. 14 e-mailsfor that time period and | would have
15 Q. That appears on this printout 15 looked at my written correspondence files.
16 inbold. Have you seen that particular 16 Q. Wasit your practice back in
17 e-mail which seemsto be areprint of an 17 July of 2003 to read an e-mail and then
18 August 3, 2003 e-mail ? 18 deleteit?
19 A. Just fromlooking at it | think 19 MR. ANESH: Note my objection.
20 it may beafax, not an e-mail, although it's 20 A. Ingenerad?
21 hardto be sure, the August 3, 2003 I'm 21 Q. Withregardto 1QS?
22 talking about now. 22 A. No, that would not have been my
23 Q. If itwasafax, have you seen 23 practiceto delete it right away.
24  that? 24 Q. What was your practice with
25 A. | believel have. 25 regard to emails at that time?
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2 Q. Looking at the next e-mail 2 A. My practiceisother than for
3 whichisdated 11 February 2006 at 15.59.16, 3 perhaps very short perfunctory e-mails about
4 did you write that e-mail ? 4 some topics my general practice wasto retain
5 A. | appear to have, yes. 5 e-mailsuntil the conclusion of the case.
6 Q. You seein the second paragraph 6 Q. How did you retain them; in
7 thewords| don't see aresponse that | made 7 electronic form?
8 toyour July 27, 2003 e-mail? 8 A. | wouldjust leave them on my
9 A. | seethat. 9 inbox and sent box.
10 Q. Doesthat indicate to you that 10 Q. Inélectronic form?
11  at that time back in February 2006 you did 11 A. Yes. | dsoreprinted most
12 some sort of a search for whether or not 12 e-mailsgoing or coming and put them in the
13 therewas aresponse to the email? 13 file.

14 A. For somekind of email

15 response or afax response, yes.

16 Q. Doyou have any particular

17 recollection of writing this e-mail?
18 MR. ANESH: Which one?

19 Q. The 11 February 2006 e-mail ?
20 A. Inageneral way yes because of
21 the storm situation.

22 Q. Therewasalarge snowstorm or
23 something?

24 A. They were predicting one and
25 that'swhy | remember giving him my home

14 Q. In paper form?

15 A. Yes

16 Q. Didyou delete the e-mailsfrom
17 thelQS case at sometime?

18 A. At some point later on, yes.

19 Q. When, sir?

20 A. When the representation ended.
21 Took up alot of spacein my boxes.
22 Q. Youdid not archive them in any
23 fashion?

24 A. Weprinted. My practiceisto
25 print out e-mails so they would have beenin
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2 myfile 2 A. Correct.
3 Q. Youdid not archivethemin 3 MR. BLUESTONE: Off the record.
4 digital format? 4 (Discussion off the record.)
5 A. No. 5 Q. What was the purpose of this
6 Q. What did you do with the paper 6 letter, Sir?
7 printed versions of those e-mails? 7 MR. ANESH: Note my objection
8 A. They should bein our 8 totheform. Hedidn't say it wasa
9 correspondence files which eventually later 9 letter.
10 onwereturned over to Mr. Meiresonne. 10 Q. What'sthe purpose of this
11 Q. All of your correspondence 11 communication or writing?
12 files? 12 A. Thomas had started a second
13 A. | believe so, yes. 13 action against 1QS at some point in the
14 Q. Youdidn't maintain any copies 14 summer of '05. We had to answer it and |
15 of the correspondence files? 15 asked her to do some research.
16 A. Correct. 16 Q. | seethat inthe bottom
17 MR. BLUESTONE: AA. 17 paragraph it says should you desire to use
18 (Plaintiff's Exhibit AA, 18 Westlaw, do you see that?
19 Document, marked for Identification.) 19 A. Yes.
20 Q. Thisisadocument that's Bates 20 Q. Westlaw iscomputerized legal
21 marked Miller 03772. It's dated 8/15/05. 21 research?
22 Didyou author this? 22 A. Yes
23 A. | believeso. 23 Q. Didyour office use Westlaw for
24 Q. How do you know that you 24 computerized legal research?
25 authored it? 25 A. Yes.
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2 A. | see my name at the bottom and 2 Q. Didyou maintain an account
3 | wascertainly in charge of thelitigation. 3 which categorized which work was done for
4 Q. Do you recognize the format of 4 which clients?
5 the printout? 5 MR. ANESH: Note my objection
6 A. No. 6 totheform of the question; work or
7 Q. Wasthisan e-mail, afax, a 7 research?
8 letter or something else? 8 MR. BLUESTONE: Research.
9 A. It'snot aletter for sure. 9 Q. Which computerized legal
10 Whether it's an e-mail or just a document | 10 research was performed for which particular
11 created, you know, typed up on my Word 11 clients?
12 Perfect and gave it to Preeti. 12 A. | know when | go on to Westlaw
13 Q. WhoisPreeti? 13 though | can't be sure at that time if it was
14 A. Shewas an associate we had for 14 the same that they ask you to put in aclient
15 afew months. 15 |ID and my general practice was to put onein.
16 Q. An attorney? 16 Q. Didyou charge 1QSfor the
17 A. Shecameright out of law 17 computerized legal research costs aside from
18 school and she had not been admitted to the 18 time, attorney time you needed to do the
19 bar. 19 research?
20 Q. A law school graduate? 20 A. No.
21 A. Correct. 21 Q. So there were no computerized
22 Q. But not yet an attorney? 22 legal research chargesto the client?
23 A. Correct. 23 A. Thereshouldn't be for any
24 Q. Solely because of bar 24  reason.
25 admission? 25 Q. Atanytimeprior to August 1,
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2 2003 did you send aletter to 1QS that 2 they were being produced in box form. There
3 advised them of any obligation to put a hold 3 were advertiser files that were being
4 on documents or to hold on to documents or to 4 produced. There were other records being
5 put aside documents for discovery purposes? 5 produced. | don't believeit was being
6 MR. ANESH: Note my objection. 6 produced or | don't recall whether or not
7 A. Tothebest of my recollection, 7 they were being produced in box form.
8 no. 8 Q. Didyou discuss with anybody at
9 Q. Didyou make any effort to 9 1QSthe contents of the files, folders,
10 identify personswho had created any 10 boxes, filing cabinet, drawers or other
11 documents at 1QS? 11 recepticlesfor the documents that were being
12 A. Who created document -- 12 produced at the document production?
13 MR. ANESH: Note my objection. 13 MR. ANESH: Objection to form
14 A. I'mnot sure | understand what 14 and objection asked and answered.
15 you mean by created documents. 15 A. I'msurel did.
16 Q. Inthelargest general sense, 16 Q. Didyou determine whether there
17 any personswho werein existence who had 17 were any privileged documents therein?
18 participated in the creation of documents, 18 A. | certainly discussed with Mike
19 making, writing, printing, creating? 19 onagenera level what the contents would be
20 A. Onamore general level 20 andtherewereasfar as| knew advertiser
21 certainly preparing the automatic disclosures 21 fileswould not contain any attorney/client
22 @t the outset of the discovery process | went 22 communications.
23 over, reviewed with Mr. Meiresonne every 23 Q. Didyou know whether or not
24 person who wasinvolvedin, | don't know if | 24 there were any privileged documents within
25 would say a Thomas relationship or the 25 those files whether they should have been
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2 creation of websites and things like that so 2 there or they should not have been there?
3 if that'swhat you mean by creating 3 MR. ANESH: Objection to form.
4 documents, I'm not sure. 4 A. Sincel did not personally
5 Q. Didyou determine at any time 5 review thefiles, | cannot tell you if a
6 prior to August 1, 2003 the actual number of 6 privileged document wasin there.
7 documents which were in existence and which 7 Q. Didyouissue any instructions
8 were being presented to the Thomas plaintiffs 8 101QS, Mike Meiresonne or to anyone else
9 for their review at the document production 9 concerning review of the documents before the
10 at 1QS offices? 10 production?
11 MR. ANESH: Can | have that 11 A. | don't recal that.
12 question read back. 12 Q. Isitthat you don't recal it
13 (Record read.) 13 becauseit didn't happen and you don't
14 MR. ANESH: Note my objection 14 remember it not happening or isit that you
15 totheform of the question. In 15 don't remember whether you did it or not;
16 existence when? 16 that'sthe problem | have with | don't recall
17 Q. Prior to August 1st? 17 that?
18 MR. ANESH: Note my objection. 18 MR. ANESH: Objection.
19 | don't understand. Y ou can answer. 19 A. Tothe best of my recollection
20 A. Theactual number, no. 20 | don't recall.
21 Q. Do you even know the number of 21 Q. Thank you. Do you know of any
22 boxes of documents that were being presented 22 documents at all in which you directed or
23 at the QS document production? 23 gaveinstructionsto 1QS on areview of the
24 MR. ANESH: Note my objection. 24  documents before the production?
25 A. You say boxes. | don't believe 25 MR. ANESH: Note my objection
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2 totheform. 2 gpoke with Mr. Meiresonne about document
3 A. Couldyou read it back to me. 3 production.
4 (Record read.) 4 Q. Doyou know?
5 MR. ANESH: Objection. 5 A. I'd havetolook at my time
6 A. If youarereferring to the 6 records.
7 production in August? 7 Q. I'msaying do you know asyou
8 Q. That'sthe production I'm 8 it heretoday? Without looking at a
9 referring to, yes. 9 document to refresh your recollection do you
10 A. Thenthe answer isno, | don't 10 know of any?
11 recal any such thing. 11 MR. ANESH: Note my objection.
12 Q. Do you know of any such 12 A. | assume because | know | had
13 documentsiswhat my question really is, not 13 conversations with him about document
14 whether you recall them or not? 14 production in the time frame | would assume
15 A. | don't know of any such 15 my time records would reflect that | did. Do
16 documents. 16 | know that they do, | would have to look at
17 Q. Doyou know of any documentsin 17 them. | assume that that would be there.
18 which IQS was giving guidelines on which 18 Q. Didyou discuss the issue of
19 documents were to be produced in August? 19 privileged documents with Mike Meiresonne
20 MR. ANESH: Note my objection 20 prior to the August document production?
21 totheform of the question. 21 MR. ANESH: Y ou keep asking
22 A. Could you read it back, please. 22 about privileged documents. There's no
23 (Record read.) 23 alegation here that he --
24 A. You showed me a couple of 24 MR. BLUESTONE: Don't clog my
25 e-mails, but | don't think those were 25 record.
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2 instructions. 2 MR. ANESH: Clog your record.
3 Q. My question isdo you know of 3 You are taking too much time on
4 any -- 4 irrelevant matters.
5 A. | don't know of any, but I'm 5 MR. BLUESTONE: Mark.
6 trying to remember the documents you just 6 MR. ANESH: Objection.
7 showed me there. 7 MR. BLUESTONE: Thank you.
8 Q. Assuming -- we'll take your 8 A. Il don'trecall.
9 answer as except for those documents which 9 Q. Didyou discuss the concept of
10 might have been marked as exhibits already, 10 work product with him?
11 do you know of any other documents? 11 MR. ANESH: Same objection.
12 A. No. 12 MR. BLUESTONE: Thank you.
13 Q. Didyou have any phone 13 A. Atanytimeorinthat time
14 conversations during the month of July 2003 14 period?
15 with Mike Meiresonne about which documentsto |15 Q. Sametime period?
16 produce at the document production? 16 A. | don'trecall.
17 MR. ANESH: Note my objection 17 Q. Do you know asyou sit here
18 totheform of the question. 18 today approximately how many documents were
19 A. I'msurel did. 19 produced at the production?
20 Q. Do you have any notes 20 MR. ANESH: Asked and answered.
21 concerning those phone conversations? 21 A. Intermsof specific number,
22 A. No. 22 no. | know therewerealot -- alarge
23 Q. Doyou have any hills 23 volume of documents produced. | don't know
24 concerning those phone conversations? 24 the number.
25 A. My time records might show if | 25 Q. Haveyou ever handled a case

Ellen Grauer Court Reporting Co. LLC

(16) Page 321 - Page 324





INDUSTRIAL QUICK SEARCH, INC. VS
MILLER, ROSADO & ALGOIS, LLP

NEIL MILLER
March 7, 2011

Page 325 Page 327
1 MILLER 1 MILLER
2 with so many documents before that date? 2 Q. Doesshework theretoday?
3 MR. ANESH: Note my objection. 3 A. Yes
4 A. Sincel don't know the number, 4 Q. What kind of work was she doing
5 | can't put that in context. 5 in2003?
6 Q. Wasthere aparticular reason 6 A. Shedoesalot of different
7 why you did not review the documents? 7 things. Shewill act as a secretary at
8 MR. ANESH: Note my objection. 8 times. | know for transactions she will
9 Asked and answered. 9 often assist in putting the documentation
10 MR. BLUESTONE: Thank you. 10 together for closings and the like and
11 A. It made no sense -- talking to 11 contracts and the like.
12 Mike, it made no sense for me to come out 12 Q. Thiswasback in 20037?
13 theretolook at them. The large part of the 13 A. Yes. Shewill provide any
14 production was the advertiser files. We had a 14 assistance anyone requests on litigation
15 confidentiality stip in place which iswhat 15 tracking down phone numbers, tracking down
16 wewanted to do before we produced documents 16 documents. She will do those kinds of tasks,
17 in Michigan and our thought was let them -- 17 not necessarily formal paralegal tasks.
18 therewill probably be alot of stuff that 18 Q. Thereason why | ask about 2003
19 will belargely irrelevant, let them look at 19 isyou are using a present tense verb and we
20 whatever they want and the exact volume was 20 aretalking about 2003. You said she will,
21 really not alarge concern. 21 do you mean she would then?
22 Q. InJduly of 2003 how many 22 A. Same then as now.
23 attorneyswere working in your office? 23 MR. ANESH: What's the
24 A. Three 24 relevancy if she didn't work on this
25 Q. Thethree partners? 25 case?
Page 326 Page 328
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2 A. Correct. 2 MR. BLUESTONE: The relevancy
3 Q. Any paraegalswith paralegal 3 iswhy didn't she work on the case
4 credentials? 4 obvioudly, Mr. Anesh.
5 A. Not with paralegal credentials. 5 MR. ANESH: What?
6 Q. Any legal assistants with any 6 MR. BLUESTONE: Why didn't
7 kind of particular credentials? 7 anyone go there and do the job, that's
8 A. | don't know what you mean by 8 therelevancy.
9 particular credentials. 9 MR. ANESH: Because he didn't
10 Q. | believethere'slegal 10 want to pay for it.
11 assistant credentials in which you could get 11 MR. BLUESTONE: If you say so.
12 adegree. 12 Maybeyour client didn't want to
13 A. | don't believethere's anyone 13 bother doing it.
14 who had formal training. 14 MR. ANESH: Really? Do you
15 Q. Do you have any employees who 15 know alawyer that doesn't want to go
16 were serving in those capacities without 16 any place not to get paid?
17 those particular credentials? 17 MR. BLUESTONE: | do, yes.
18 A. Yes 18 MR. ANESH: Y ou do?
19 Q. How many? 19 MR. BLUESTONE: Yes, sir.
20 A. One. 20 MR. ANESH: Even if he had gone
21 Q. What wasthat person's name? 21 there, the documents were already --
22 A. Bonnie Siegdl. 22 MR. BLUESTONE: Isthis going
23 Q. Ms. Siegel wasworking in July 23 ontherecord? Strike that from the
24 of 2003? 24 record and don't make me pay for your
25 A. I'mamost positive, yes. 25 musings.
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2 Q. Eventually a spoliation motion 2 A. I'msurel did.
3  wasmade? 3 Q. Atthat moment --
4 A. Yes. 4 MR. ANESH: What moment;
5 Q. Give meyour best understanding 5 conversation, receipt?
6 today of what the nature of the spoliation 6 MR. BLUESTONE: Let mefinish
7 motion was when it was made? 7 the sentence, Mark, before you break
8 A. The spoliation motion contended 8 in. | wasgoing to say at that moment
9 that al sorts of documents had been 9 when you spoke to your client for the
10 discarded in the run up to the August 2003 10 first time about the motion.
11 document production. There had been I'll say 11 MR. ANESH: Stand corrected.
12 aweek long project and Lisa Dokter provided 12 Q. Didyou have any discussion
13 an Affidavit to Thomas saying that all sorts 13 about whether documents had been discarded?
14  of documents had been discarded and had been 14 A. Il dontrecal if it wasinthe
15 reviewed and discarded in the week prior to 15 first conversation or the second, but some
16 the document production in August 2003. 16 time very soon thereafter, yes.
17 MR. ANESH: Y ou done? 17 Q. Let'stakethetime period from
18 THE WITNESS: Y eah. 18 when you first learned about the motion to
19 MR. ANESH: Go ahead, I'm 19 when you put in whatever opposition papers
20 sorry. 20 you eventualy put in, thisisthetime
21 Q. The spoliation motion was made 21 period we're talking about now, learning
22 on paper? 22 about it to putting in your opposition
23 A. Yes. 23 papers. Did you have conversations with your
24 Q. Wasyour receipt of the motion 24  client about the nature of the documents
25 itself your first understanding that there 25 which were presented to the Thomas
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2 wasaspoliation motion to be made or did you 2 plaintiffs?
3 have any conversations with plaintiff's 3 A. Yes
4 counsel prior to their making a paper motion? 4 Q. Wasyour client able to state
5 A. | don'trecall any conversation 5 the numbers of documents that were presented
6 --theanswer isno, to the best of my 6 tothe Thomas plaintiffs?
7 recollection there were no conversations with 7 A. | believe hedid.
8 plaintiff's counsdl prior to when the 8 Q. Didhehavealist of the
9 gpoliation motion was made. 9 documents which were presented to the Thomas
10 Q. So the spoliation motion came 10 plaintiffs?
11 into your office on paper or did it comein 11 A. Notthat | recall seeing.
12 through electronic filing? 12 Q. Haveyou ever seen alist of
13 A. Thiswasnot an electronically 13 the documents which were presented to the
14 filed case. What | don't recall iswhether 14 Thomas plaintiffs?
15 therewas atelephone call or telephone 15 MR. ANESH: Objection, asked
16 message left by plaintiff's counsel about it. 16 and answered.
17 | seemtorecall eventhough | didn't get it 17 A. Notthat | recall seeing.
18 intime amessage had been left about an 18 (Recess taken.)
19  Order to Show Cause and whether | wanted to 19 Q. What relief did the spoliation
20 appear or was going to appear on it the 20 motion seek?
21 following morning, but by thetimel got it | 21 A. | think it certainly sought to
22 think the appearance had happened. 22 dtrike hispleadings. It may have also asked
23 Q. Didyou have aconversation 23 for aternative leaveif they did not get
24 with your client about the motion when you 24  that.
25 learned about it? 25 Q. When you say strike his
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2 pleadings, could you be alittle more 2 A. Yes
3  gpecific? 3 Q. Tel mewhat legal research you
4 A. Striking the pleadings of 4 yourself performed?
5 Industrial Quick Search, | think it's 5 A. | personadly performed?
6 Meiresonne & Associates and Mike Meiresonne. 6 Q. Youyourself.
7 Q. That would be both the Answer 7 A. Early onin the representation,
8 and the Counterclaims? 8 | can't remember exactly how early, | had
9 A. Andthe Third Party Complaint, 9 gotten some case sites from a Michigan firm
10 yes. 10 that had done some research on Mike's behalf.
11 Q. Tdl mewhat effect striking 11 | remember reading those cases, doing
12 the answer of 1QS, Meiresonne & Associates, 12 research, going past that research to look at
13 Michagl Meiresonne and John Does 1 through 5 13 thelaw in copyright infringement and me
14 would have had at that time? 14 personally | remember hiring a Hofstra law
15 MR. ANESH: Note my objection, 15 student to also do some research. Then |
16 callsfor alegal conclusion. Over my 16 looked at the cases he came up with and did a
17 objection you can answer. 17 little further research based on his
18 A. It meansthe Complaint at that 18 research.
19 point would be unopposed and the plaintiff 19 Q. Wasthat Keith Shafer?
20 could get damages on the causes of action in 20 A. That's correct.
21 the Complaint. It meant the counterclaims 21 Q. You say you hired aMr. Shafer
22 would be stricken, there could be no recovery 22 todoresearch. IsExhibit H from your first
23 onthem and the third party -- the 23 deposition some of the fruits of that
24 affirmative claimsin the Third Party 24 research?
25 Complaints could no longer be pursued. 25 MR. ANESH: Can you hold off a
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2 Q. Could the defendants litigate 2 second, please, so | can get my copy
3 over the amount of damages after the striking 3 of the exhibit. | want to read my
4 of their Answer? 4 own. It'sright here.
5 MR. ANESH: Same objection. 5 A. Yes.
6 A. Inmy opinion, yes. 6 Q. Okay, thank you. You said that
7 Q. Wouldit befair to say that 7 you spoke with a person from the Michigan law
8 thestriking of an Answer in that situation g8 firm?
9 would have meant that they had to admit 9 A. TherewasaMichigan law firm
10 liability, but could still argue over the 10 that had done some research for Mr.
11 amount or existence of damages? 11 Meiresonne.
12 MR. ANESH: Same objection. 12 Q. IsExhibit | aresponse to that
13 A. | would not say admit 13 request for information?
14 liability, but they could not contest it. 14 A. I'mtryingto follow the e-mail
15 Q. They could not contest 15 chain here. Thisdoesn't look like at least
16 liability, but they could argue about the 16 thefirst couple of pages are dated prior to
17 existence or amount of damages? 17 our representation. 1'm looking later onin
18 A. Yes 18 Exhibit | specifically on the fourth page and
19 Q. Hadyou previousto the 19 thisseemsto be the case | mentioned getting
20 spoliation motion being made performed any 20 some case citations, starting on the fourth
21 legal research on the issues of copyright 21 page appearsto be an e-mail to me with those
22 infringement in this case? 22 casecitations.
23 MR. ANESH: Can | have the 23 Q. Thank you. IsExhibit Jwhich
24 question read back. 24 I'm showing you now further fruit of Mr.
25 (Record read.) 25 Shafer'sresearch?
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2 MR. ANESH: Note my objection 2 the printouts that they had had in their
3 totheform of the question. | don't 3 files. They could not have been thrown out in
4 know what means further fruit. 4 2003 if they were thrown out in 2001 so we
5 MR. BLUESTONE: | refer you to 5 were certainly attacking that. We had alot
6 Wong Sung verses US, Mr. Anesh. 6 of discussions on that subject. We had alot
7 A. Yes 7 of discussions on that subject. We had alot
8 MR. BLUESTONE: | highly 8 of discussions as to exactly what kind of
9 recommend you read the case for the 9 discarding did take place in 2003 prior to
10 answer to your question. 10 the August document production. Tryingto
11 A. Theanswerisyes. 11 think of main topics. That was our main focus
12 Q. What were the copyright 12 by far were those two topics what got thrown
13 infringement claims against QS based on and 13 outin 2001 and I remember we discussed Jenny
14 by that | mean what documents were said to 14 Mortensen and we tracked her down at that
15 have been copied or used or infringed upon? 15 point an ex 1QS employee or Mr. Meiresonne
16 A. Asl recal sitting here today 16 tracked her down, someone tracked her down, |
17 theworksinfringed upon were allegedly the 17 spoke with her, | got a declaration from her
18 Thomasregister itself and the descriptions 18 and we she confirmed that in 2001, maybe the
19 of companies contained in there, the 19 beginning of 2002 as they were rewriting
20 selection, coordination and arrangement were 20 websites, documents concerning the website's
21 aleged to have been copied and there was 21 origina content were discarded then, but it
22 thisdocument written by afellow named John 22 was pre-litigation and Mr. Meiresonne and |
23 Gennero which was also the subject of a 23 discussed at length that we were better off
24 copyright infringement claim. 24  putting the focus on the destruction in 2001
25 Q. Atany timeduring thetime 25 than in 2003 because it was prior to
Page 338 Page 340
1 MILLER 1 MILLER
2 period we're talking about, making the motion 2 litigation and | think Mr. Meiresonne even
3 toyour opposition papers, did you discuss 3 said that the mgjority, | think we put in the
4 potential damages with your client? 4 declaration what the percentage was, of
5 A. | dontrecal. 5 websites that were rewritten by the time they
6 Q. Didyou have conversationswith 6 got acease and desist letter.
7 your client at all during that time period? 7 Q. Wasit your position that there
8 MR. ANESH: Objection, asked 8 wasalegal difference between documents
9 and answered. 9 which were destroyed in 2001 verses documents
10 A. Yes 10 which might have been destroyed during the
11 Q. Tel mewhat subjectsyou 11 on-going litigation?
12 remember, not subjects you assume, but what 12 MR. ANESH: Objection to the
13 subjects you remember being discussed with 13 form of the question.
14 him during that time period? 14 A. Short answer isto some degree.
15 A. Our focus was asto what the 15 It's never good to throw out documents at any
16 LisaDokter Affidavit or declaration was all 16 time. Certainly prior to the cease and
17 about and it quickly became apparent to us 17 desist letter you are on stronger legal
18 that many of the documents that Lisa Dokter 18 ground than after a cease and desist | etter,
19 said had been discarded in '03 in fact had 19 but certainly there would be ramifications
20 been discarded in '01 when they were 20 for Mr. Meiresonne and IQS for destroying
21 rewriting the websites and | think this came 21 documents even after the cease and desist
22 upthelasttimel testified, but it was very 22 letter. We could not change that. It
23 clear that in 2001 Mr. Meiresonne and his 23 happened, so beit, but it was still
24 staff when they were rewriting the company 24 prelitigation. We thought the penalties
25 descriptions on the websites threw out all 25 might be significantly less, but it doesn't
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2 get around the fact that there were documents 2 included?
3 asodiscarded in 2003. 3 MR. ANESH: Were they what?
4 Q. During that period of time 4 MR. BLUESTONE: All included.
5 again did you discuss finding Ms. Broene with 5 MR. ANESH: In what?
6 Mr. Meiresonne? 6 MR. BLUESTONE: With the memo
7 A. |1think | answered that 7 that went to the court.
8 previously. | know we discussed Mr. Broene. 8 MR. ANESH: When you say all
9 Q. I'mtalking about adiscreet 9 included, with the motion?
10 period of time now, not in general ever? 10 Q. Werethey exhibitsto your
11 A. Wediscussed Ms. Broene. 11 opposition papers to the motions?
12 Whether we discussed tracking her down or 12 A. | don'tknow if I would call
13 what the substance of what she might have to 13 them exhibits. We certainly submitted the
14 offer, | don't recall which of those. 14 declarationsto the court in our opposition
15 Q. Doyou have any notes at all 15 tothe motion.
16 about any of the conversations, discussions, 16 Q. They wereincluded with your
17 anaysesthat took place during thistime 17 motion practice?
18 period from the filing of the motion to your 18 MR. ANESH: | thought they were
19 opposition papers? 19 included in the memo.
20 A. | don't have any such files. 20 A. I don't know if they were
21 MR. BLUESTONE: BB. 21 physically attached to the Memorandum of Law.
22 (Plaintiff's Exhibit BB, 22 Q. Whowasit that interviewed the
23 Document, marked for Identification.) 23 persons for whom a declaration was prepared?
24 Q. Sir, you arelooking through 24 MR. ANESH: Note my objection
25 BB. Have you seen this previously? 25 to theform of the question.
Page 342 Page 344
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2 A. Notinthisformat. | have 2 A. | certainly personally spoke
3 seen the document, but not in this format. 3 with each of these people listed on page 2.
4 Q. | will represent to you that, | 4 They also may have had conversations among
5 should not represent, but | believe that this 5 themselves, but | spoke to each of these
6 format occurred when it was changed from Word 6 people
7 toPDF and | believe that you have equal 7 Q. Who authored their
8 signsinstead of apostrophes as aresult. 8 declarations?
9 A. That wasone of the clues that 9 A. |did.
10 | had not seen it in this format. 10 Q. Personally or through somebody
11 Q. Thisistheformat that | have 11 inyour firm?
12 itinandthisisthe format that was 12 A. Personally.
13 produced by your attorney at 01023 through 13 Q. Didyou personaly gather the
14 01042. Have you seen this beforein probably 14 information necessary to author the
15 the more correct format? 15 declarations?
16 A. Yes 16 MR. ANESH: Note my objection
17 Q. Wasthisauthored by your law 17 totheform of the question.
18 firm? 18 A. For the most part, yes. There
19 A. Yes 19 may have been conversations among themselves
20 Q. Turningto page 2 it saysat 20 that either Mr. Meiresonne or Ms. Parker
21 the beginning of the page the accompanying 21 relayed to me.
22 declarations of defendants Michael 22 Q. You gathered the information
23 Maeiresonne, Lindsey Babcock, Nicole Parker 23 either directly from the people or from other
24 and Jenny Mortensen not only contradict Ms. 24 sources, but you personally gathered it all?
25 Dokter's and then it goes on. Were those al 25 A. Yes.
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2 Q. Soanything that you authored 2 particular -- that particular time frame June
3 you based upon information that you gathered? 3 2003 and July 29.
4 A. Youkeepsaying | gathered. | 4 Q. Areyou familiar with what's
5 may have gathered it from Mr. Meiresonne who 5 cometo be called Project Ajax?
6 gathered it from Lindsey Babcock or Jenny 6 A. | remember being educated about
7 Mortensen, but from that sense yes. 7 itatthetime, but I'm not sureif | was
8 Q. Wereyoujoinedinthe 8 educated about it in the time frame of the
9 authorship of the declarations by anyonein 9 gpoliation motion or | think it came up
10 thefirm? 10 before then, but it may have also come up at
11 A. No. 11 spoliation, I'm not sure.
12 Q. Didyouwork solely onthis 12 Q. Waswork performed on the IQS
13 stuff? 13 documents in the month prior to the document
14 MR. ANESH: Note my objection 14 production?
15 totheform. 15 MR. ANESH: Note my objection,
16 Q. Thereason| ask that is 16 work performed?
17 because| seethat Mr. Rosado has sometime 17 MR. BLUESTONE: I'm trying to
18 recordsand I'm trying to determineif he 18 go from the general to the specific.
19 participated here? 19 MR. ANESH: | don't know what
20 A. Hisparticipation was that 20 you mean by work performed or by who
21 after | drafted all the papers he reviewed 21 sol haveto object.
22 them, made whatever suggestions he made. | 22 Q. Wasit alleged that documents
23 don't recall what they were at this point and 23 were discarded during the month prior to the
24 then | either adopted his suggestions or 24 document production at the 1QS offices?
25 rejected them as we saw fit and then it went 25 A. Yes.
Page 346 Page 348
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2 out to the court. 2 Q. I'll cal the activity of
3 Q. Would it befair to say that he 3 organizing, putting into shape or otherwise
4 worked mostly as an editor of the papers? 4 working on the files as working on the files,
5 MR. ANESH: Note my objection. 5 that'swhat I'm going to call it for the
6 Q. Andyouworked as an author of 6 purposes of this deposition.
7 the papers? 7 MR. ANESH: | don't understand
8 MR. ANESH: Note my objection 8 it. Youjust asked if there were any
9 totheform of the question. He 9 dlegationsthat --
10 didn't say he worked as an editor. 10 MR. BLUESTONE: This doesn't
11 A. | certainly did all the 11 refer to the prior question.
12 drafting. Did he edit, he reviewed them. | 12 MR. ANESH: It's very difficult
13 can't be sureif he made one changeto it. 13 to separate what you're talking about,
14 Hemay have, but | just don't recall at this 14 I'm sorry.
15 point. 15 MR. BLUESTONE: You haveto
16 Q. Did Lindsey Babcock giveyou 16 listen more carefully.
17 any information about what documents were at 17 MR. ANESH: I'm listening as
18 the QS offices at the beginning of June 2003 18 carefully as| can.
19 and which documents remained still in 19 MR. BLUESTONE: Don't encumber
20 existence at the 1QS offices as of July 29, 20 my record anymore, please.
21 20037 21 MR. ANESH: What are you
22 MR. ANESH: Can | have that 22 referring to?
23 read back before you answer, please. 23 Q. Was Project Ajax another name
24 (Record read.) 24 for the work that was being performed on the
25 A. | don'trecal using those 25 filesin the month prior to the document
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2 production? 2 thosefilesthe way Ms. Parker had suggested
3 MR. ANESH: Note my objection. 3 doing with alot of ranking reports and other
4 A. Notasyou -- from what | was 4 Kkinds of documents that to Mr. Meiresonne had
5 told by Mr. Meiresonne and others not as you 5 no bearing on the lawsuit, but | didn't know
6 defined working on thefiles. 6 thisat thetimeit happened.
7 Q. What was Mr. Meiresonne's 7 Q. What wasit that you didn't
8 position asto what went on with thefilesin 8 know at thetime it happened?
9 the month prior to the document production? 9 A. That thisreview process had
10 A. You keep using that time frame 10 eventaken place. | did not know at the time
11 the month prior. The discarding of documents 11 until the spoliation motion came in that
12 was basically done the week prior to the 12 therewas personal information on one side
13 production of documentsin August 2003 that 13 and other information relevant to the
14 wasthe basisfor the motion. | can only 14 advertiser file on the other side. | did not
15 tell you what was set forth in the 15 know that they were discarding any kind of
16 declaration was my understanding of what had 16 documents whatsoever.
17 happened. 17 Q. During the week prior to the
18 Q. What was Mr. Meiresonne's 18 document production, did you have any
19 position asto what happened? 19 conversations with Mr. Meiresonne about
20 A. Asl recall you could look at 20 getting ready for the document production?
21 hisdeclaration. Sitting here today as | 21 MR. ANESH: Objection, asked
22 recdl itishe had seen that the reverse 22 and answered.
23 side of some paper had been used by his staff 23 A. | believel did.
24 to print documents out on so in other words 24 Q. Do you remember the sum and
25 if his staff was going to print something off 25 substance of those particular conversations?
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2 the computer, they took eight-and-a-half by 2 A. No.
3 11 paper that was in the recycle bin that had 3 Q. Do you have any notes about
4 something on one side and used the other side 4 those particular conversations?
5 of the paper to print it. His position was 5 A. No.
6 that hetook alook at the files somewhere 6 Q. Didthe subject of those
7 around aweek prior to the production, saw 7 conversations ever become written about in
8 that he had alot of personal information 8 e-mailsbetween you and Mr. Meiresonne
9 that was on the other side of a paper in the 9 thereafter?
10 filessoinitialy it started out, thiswas 10 A. Thereafter, | don't know what
11 according to him, he wanted to start out by 11 you mean by thereafter.
12 in effect producing only the relevant side 12 Q. Did later e-mails between you
13 and not his personal information that was on 13 and Mr. Meiresonne contain references to any
14 the other side. 14 conversations which took place during that
15 According to Mr. Meiresonne and 15 week'stime?
16 | believe Ms. Parker, Ms. Parker said gee, as 16 MR. ANESH: Note my objection.
17 long as we are going through the files, let's 17 A. | don't recall whether any ones
18 clean out alot of other stuff that'sin the 18 you showed me today refer to conversations.
19 filesthat's completely irrelevant and just 19 Q. Do you remember any that
20 takesup alot of space. Mr. Meiresonne's 20 specifically do?
21 position, but it was not believed by the 21 A. Sitting heretoday | don't
22 court, wasthat the review process that took 22 recall.
23 place was effectively to not produce the side 23 Q. Doyouremember any letters
24 that had the personal information, but the 24 that refer to those conversations?
25 copy of the side that did and to clean out 25 A. | don'trecal.
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2 Q. Didyou set forth the position 2 it. | certainly looked at the statute and
3 inthisMemorandum of Law asto the validity 3 willful infringement. | know | had to
4 of Thomas claimsfor violation of copyright? 4 research how many infringements occurred and
5 MR. ANESH: Note my objection. 5 that would go towards forming my opinion as
6 A. Canlreview it? 6 towhat the exposure was for damages.
7 Q. Pleasedo. 7 Certainly the right to attorney's fees was --
8 A. | seereferencetothe 8 again from the face of the statute the right
9 copyright issues on the bottom of page 18 and 9 toattorney'sfeeswould be there. | think
10 top of page 19 of Exhibit BB. 10 that coversyour question.
11 Q. Asof the date of this 11 Q. Do you have any way of knowing
12 memorandum, we'll call it the date you filed 12 whether this was the final memo which was
13 it, did you have an opinion asto the value 13 submitted to the court notwithstanding the
14 of the Thomas claims? 14 formatting errorsin this particular version?
15 MR. ANESH: Note my objection. 15 A. | don'trecall sitting here now
16 You can answer. 16 what was submitted immediately prior to the
17 A. | don't believel formed any 17 spoliation hearing. There probably -- my
18 opinion asto the value of Thomas' copyright 18 memory isthat there were findings of fact,
19 claimsat that point. 19 proposed findings of facts and conclusions of
20 Q. Did you thereafter perform 20 law that were submitted at that time.
21 legal research for usein formulating an 21 Q. Prior to testimony?
22 opinion on the value of the Thomas claims? 22 A. | believe s0, but that's on
23 MR. ANESH: At any time? 23 memory.
24 MR. BLUESTONE: At any time. 24 Q. Do you know if this Memorandum
25 A. Yes. 25 of Law was submitted prior to testimony or
Page 354 Page 356
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2 Q. Well limit it for the moment 2 post testimony?
3 up until the date of the settlement between 3 A. Referring to Exhibit BB?
4 1QSand Thomas. Tell mewhat legal research 4 Q. BB?
5 you performed between the date of the 5 A. Wadl long before testimony.
6 memorandum and the date of the settlement 6 Q. Thisisprior to the hearing?
7 which wasrelative to determining the value 7 A. Thisislong prior to the
8 of the Thomas claims? 8 actual testimony.
9 MR. ANESH: Note my objection 9 THE WITNESS: Off the record.
10 totheform. 10 (Discussion off the record.)
11 A. | canttel youwhen| first 11 MR. BLUESTONE: CC.
12 researched those questions, but certainly 12 (Plaintiff's Exhibit CC,
13 before the settlement when we were 13 Document, marked for Identification.)
14 negotiating with Thomas as about to be paid 14 Q. Exhibit CC isadocument that
15 on the settlement, | formed an opinion on 15 isBatesmarked Miller 01120 through Miller
16 that issue. 16 1134. Haveyou seen thisbefore, sir?
17 Q. What legal research did you 17 A. Aswith thelast document the
18 perform to help you form that opinion is my 18 format doesn't look the same, but | prepared
19 question? 19 defendant's proposed findings of facts and
20 MR. ANESH: What |egal 20 conclusions of law and this appearsto be
21 research? 21 them even though it's printed out in a
22 MR. BLUESTONE: | asked if he 22 different format.
23 did any legal research. 23 Q. Thiswas prepared before any
24 MR. ANESH: Note my objection. 24  testimony was taken?
25 A. | can't put the time frame on 25 A. Yes.
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2 Q. Didyou prepare this document, 2 individual, was there any issue asto the
3 sir? 3 validity of the copyright infringement claims
4 A. Yes. 4 themselves that was subject to the testimony
5 Q. Personaly? 5 at the hearing?
6 A. Yes 6 MR. ANESH: Objection to the
7 Q. Did Mr. Rosado also look at it 7 form of the question.
g8 for comments? 8 A. I'mnot sure how you separate
9 A. | dontrecal. 9 out the validity of the claims themselves
10 MR. BLUESTONE: DD. 10 versestestimony about them. | recall -- |
11 (Plaintiff's Exhibit DD, 11 guess the transcript would bear me out one
12 Document, marked for Identification.) 12 way or the other that | did argue in effect
13 Q. Sir, I'm showing you asix page 13 even as one possible sanction if the court
14 document? 14 wanted to find that the copying took place
15 A. Mineisfive. 15 and leave usto our legal arguments asto
16 MR. ANESH: Mineisfive. 16 whether or not that was infringement, without
17 Q. | stand corrected, afive page 17 having read the transcript at al, lately
18 document marked DD with the word closing at 18 anyway, | think that did come up.
19 thetop. Have you seen this document before, 19 MR. BLUESTONE: EE.
20 sir? 20 (Plaintiff's Exhibit EE,
21 A. Yes. 21 Letter, marked for Identification.)
22 Q. Isthisadraft proposed 22 Q. EEisafive pageletter
23 closing that you were to make at the hearing? 23 bearing Bates mark Miller 00896 through
24 A. Yes. 24 00900. Isthisaletter that you authored,
25 Q. Didyou send thisto the client 25 gir?
Page 358 Page 360
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2 for comments? 2 A. Appearsto beacopy. Again,
3 A. | dontrecal. 3 I'mnot surel saw it quite in this format
4 Q. Doyou recognizethe 4 printing, but otherwise it appearsto be a
5 handwriting on the document? 5 letter | did write to the court.
6 A. Yes. 6 Q. Thiswould have been aletter
7 Q. Whose handwriting is that? 7 that when sent out would have had alaw firm
8 A. Mine. First page, third page 8 letterhead on it?
9 ismine, fourth pageis mine. 9 A. Yes
10 Q. Wasthere any issue of the 10 Q. Didthejudge ever take action
11 validity of the copyright claims taken up at 11 with regard to your letter and the January
12 the hearing? 12 27,2004 letter from plaintiff's attorneys?
13 A. I'mnot sure what you mean by 13 MR. ANESH: Note my objection
14 taken up at the hearing. 14 totheform of the question. How
15 Q. Let merephraseit. Wasit the 15 would he know what the judge did in
16 subject of any testimony? 16 responseto this?
17 A. It came up in argument between 17 Q. Wrote anote, wrote a docket
18 theattorneysas| recall or colloquy and | 18 entry, wrote aletter saying I'm going to
19 dorecall that when Mr. Meiresonne was 19 look at them, I'm not going to look at them
20 examined by Mr. Rittinger he was questioned | 20 or something else?
21 think over my objection asto the underlying 21 MR. ANESH: Note my objection.
22 matters and the fact and the copying that 22 You can answer.
23 took placein 2001. 23 A. | don't recall any response.
24 Q. Asdistinguished from what 24 Q. When you authored this, did you
25 particular acts were undertaken by an 25 deliver it by overnight mail to the court and
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2 send it to plaintiff's attorneys? 2 Q. GGisaletter dated August 3,
3 A. Asitsaysby overnight mail | 3 2006 on your letterhead. It doesn't have a
4 assumeit was delivered that way. 4 signatureonit. Do you remember preparing
5 Q. Do you have any particular 5 thisletter, sir?
6 memory? 6 A. | don'trecall preparingit.
7 A. No. 7 Q. Any reasonto believe that you
8 MR. BLUESTONE: FF. 8 did not send this off to the client with a
9 (Plaintiff's Exhibit FF, 9 copy of the findings of fact?
10 Document, marked for Identification.) 10 A. No.
11 Q. FFisadocument that bears 11 Q. By Judge Owens decision which
12 Bates mark 1209 through 1220. It also seems 12 istheterm you use here, you are referring
13 tohaveafax line or several fax lines at 13 tothefindings of fact and conclusions of
14 thetop. Do you recognize this document? 14 law?
15 A. Yes. 15 A. Yes
16 Q. What do you recognizeit to be, 16 Q. Had you formulated any opinions
17 8ir? 17 asof that date as to the values of claims
18 A. Judge Owens findings of fact 18 madein the case?
19 and conclusions of law. 19 A. I'mnot certain. | seemto
20 Q. Didyou receivethisfrom 20 recall that at some prior point and | don't
21 Satterlee Stephens? 21 recall exactly when we discussed making a
22 A. | bedieveso. | think | got it 22  settlement offer to Thomas and assuming that
23 from them before we got the court's -- got it 23 that happened | would have at least done
24 from the court. 24 something to form an opinion asto the value
25 Q. What action if any did you take 25 of theclaims.
Page 362 Page 364
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2 with regard to the receipt of these findings 2 Q. Judge Owens directed that a
3 of factsand conclusions of law vis-a-vis 3 hearing be held on damages in his findings of
4 discussions with your client? 4 fact and conclusions of law?
5 A. I'msurel would have forwarded 5 MR. ANESH: Objection to the
6 ittomy client and discussed it with him. 6 form of the question. I think it's
7 Q. Do you remember? 7 damages and monetary sanctions so I'm
8 A. | definitely recall discussing 8 objecting to the form of the question.
9 thisdocument with Mr. Meiresonne. 9 MR. BLUESTONE: You realy
10 Q. Doyou recal the specific 10 don't need to cue the witness as to
11 first conversation? 11  what to say.
12 A. No. 12 MR. ANESH: I'm not cuing him.
13 Q. Doyou recal the number of 13 MR. BLUESTONE: You are. Make
14  specific conversations you had with him? 14 your objection.
15 A. No. 15 MR. ANESH: Objection.
16 Q. Youremember having 16 MR. BLUESTONE: Thank you.
17 conversations with him concerning it, yes? 17 Q. Didhecal for adamages
18 A. Yes 18 hearing, Sir?
19 Q. Morethan one? 19 A. Yes.
20 A. Yes. 20 Q. Do you remember what date of
21 Q. Number of conversations? 21 the damages hearing wasto be?
22 A. Quite anumber. 22 A. Yes, because it was September
23 MR. BLUESTONE: GG. 23 11th and it was the fifth year anniversary
24 (Plaintiff's Exhibit GG, 24 unfortunately of those tragic events.
25 Letter, marked for Identification.) 25 Q. Asaresult did you write a
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2 memo to your client discussing potential 2 MR. BLUESTONE: Sure.
3 damages? 3 MR. ANESH: Go to the last
4 A. Yes. 4 page.
5 MR. BLUESTONE: HH. 5 A. | seethereference on thelast
6 (Plaintiff's Exhibit HH, 6 page. | seetwo places on the last page.
7 Document, marked for Identification.) 7 Q. Okay. Did you calculate that
8 Q. Isthisadocument that you 8 the potential damages could yield atotal of
9 prepared, sir? 9 with $1,420,000 in your last paragraph?
10 A. It appearsto be, yes. 10 MR. ANESH: Note my objection
11 Q. Itsaysfrom Neil Miller? 11 totheform of the question.
12 A. Yes, | remember preparing the 12 A. Il don'tthink that'safair way
13 document. 13 to characterize what | wrote here.
14 Q. It'sBates marked Miller 764 14 Q. Didyou write the words putting
15 through 769; isthat correct, sir? 15 asidethe discount for present value, this
16 A. Yes. 16 would yield atotal package of $1,420,000?
17 Q. What isyour understanding of 17 MR. ANESH: Where are you
18 the statutory damages for copyright 18 reading from?
19 infringement back in 2006? 19 MR. BLUESTONE: The third line
20 A. My understanding is set forth 20 from the bottom on page 6, did | read
21 hereinlight of Justice Owens decision 21 it correctly?
22 there was going to be awillful infringement 22 MR. ANESH: Yeah. | just
23 and it could be up to $150,000 for willful 23 didn't know where you were reading
24 infringment. 24 from.
25 Q. That wasasingle element of 25 A. | would haveto refamiliarize
Page 366 Page 368
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2 $150,000 or was it $150,000 for each of 2 myself with what comes right before that as
3 multiple infringements? 3 towhether | was saying that wastotal -- |
4 A. For eachwork that is 4 see
5 infringed. | believeit was my -- I'm not 5 Q. I'mnot asking you for your --
6 sureif it was here, | said the court should 6 MR. ANESH: Let him finish.
7 find there was only one work that was 7 A. You asked a specific question
8 infringed. 8 about whether | thought the damages were a
9 Q. Doesthismemo correctly set 9 certain thing.
10 forth your understanding of potential damages 10 MR. ANESH: Please et him
11 facing 1QS back on August 11, 20067? 11 finish.
12 A. | would haveto read the whole 12 MR. BLUESTONE: He's ruminating
13 thing to be certain of that, but it should 13 about a question that was not asked.
14 summarize certainly most of my opinions asto 14 MR. ANESH: | know about
15 what the damages would be, but there were 15 ruminating, but let him finish his
16 wild card elements. The biggest wild card was 16 answer.
17 what punitive damages might get imposed. 17 MR. BLUESTONE: He was not
18 Q. Didyou discuss punitive 18 answering anything. He was simply
19 damages? 19 ruminating.
20 A. | would haveto read it 20 THE WITNESS: Let's hear the
21 through. 21 question back.
22 Q. Pleasetake the chance to look 22 (Record read.)
23 ait. 23 MR. ANESH: | made an objection
24 MR. ANESH: Can | point it out 24 saying the document speaks for itself.
25 tomoveit dong? 25 MR. BLUESTONE: Good and the
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2 answer isyesor no. 2 A. Yes
3 A. Thosewords do appear there and 3 Q. How didthey respond, sir?
4 | wrote them. 4 A. ldon'trecdl if it wasverbal
5 Q. Didyou make any revisionsto 5 orinwriting.
6 this particular memorandum after August 11. 6 Q. What was the sum and substance
7 20067? 7 of their response?
8 MR. ANESH: Note my objection. 8 A. I don'tknowifitwasin
9 A. | don'trecal doing aspecific 9 responseto this particular letter, but
10 amendment to this memorandum. 10 eventually they responded with a number that
11 Q. Didyou change your opinion 11 was much, much, much, much higher.
12 about the types of damages or the statutory 12 MR. BLUESTONE: 4J.
13 basesfor damages after August 11, 2006? 13 (Plaintiff's Exhibit JJ,
14 MR. ANESH: Same objection. 14  Settlement Agreement, marked for
15 A. Change my opinion. 15 ldentification.)
16 Q. If you don't mind, don't speak 16 Q. Jlisadocument whichis
17 out loud, just think to yourself. 17 entitled settlement agreement and is 3984
18 A. Could you break the question 18 through 3993. Have you seen this before,
19 up, there were two different partsto it? 19 sSir?
20 MR. BLUESTONE: Ask the 20 A. Yes.
21 question again. 21 Q. Isthisthefina signed
22 (Record read.) 22 version of the settlement agreement between
23 MR. ANESH: Same objection. 23 Thomasand 1QS?
24 A. | believethe answer is no. 24 A. Itappearsto be.
25 MR. BLUESTONE: II. 25 Q. Wasthis negotiated by you on
Page 370 Page 372
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2 (Plaintiff's Exhibit 11, 2 behdf of 1QS?
3 Letter, marked for Identification.) 3 A. Forthe most part yes. The
4 Q. Looking at Exhibit Il whichis 4 attorney in Michigan | think his name was AJ
5 970 through 972, thisis aletter that you 5 Birkbeck, he wasin on my conversations with
6 authored, sir? 6 Mr. Rittinger so I'm not sure how | could
7 A. Yes 7 break down whether | did the sole
8 Q. Canyou tell mewhere-- 8 negotiations or not.
9 A. Let mebacktrack asecond. | 9 Q. What did you understand the
10 authored thisletter. There may have been 10 subject matter of the arbitration set forth
11 portions of this either authored or at least 11 inpoint 2 wasto be?
12 pursuant to suggestions of an attorney in 12 A. Whether the final damages would
13 Michigan Mike had brought in at that point. 13 be $2.5 million or $3 million or 3 million
14 Q. Didyou use hiswords or did 14 20,000.
15 Yyou use his concepts? 15 Q. What did you understand the
16 A. That'swhat | don't recall. 16 basisfor adecision between the two was to
17 Q. Understood. Do you believe 17 depend on?
18 that the date of August 15, 2006 is correct? 18 MR. ANESH: Note my objection.
19 A. | haveno reason to disbelieve 19 MR. BLUESTONE: Withdrawn.
20 it 20 Q. How wasthe arbitrator to use a
21 Q. Didthisletter constitute a 21 particular standard to decide whether to
22 settlement offer? 22 award the $520,000 or not, what did it depend
23 A. Yes. 23 on?
24 Q. Did defendants respond to this 24 MR. ANESH: Note my objection
25 letter? 25 totheform of the question.
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Page 375

1 MILLER 1 MILLER

2 A. Evidence wasto be put before 2 MR. ANESH: Four zeros.

3 thearbitrator asto what the total damages 3 Q. Haveyou seen this document

4 were and the arbitrator was to choose one of 4 before?

5 two numbers 3 million or 2,500,000, what 5 A. I'mnot certain | have.

6 would be the better representation of 6 Q. N-A-M standsfor you?

7 damages. 7 A. Yes.

8 Q. Of damagesthat were dueto 8 Q. If youlook at page one of the

9 Thomas based on the total amount of statutory 9 time sheetsthat's page 2 Bates marked, tell
10 damagesor attorney's fees or some other -- 10 me asan example when you say review Mike's
11 A. Everything. 11 fax T/C Mikere fax letter to Fowler, what
12 Q. -- basis? 12 doesreview Mike's fax mean when you write it
13 A. Everything. Statutory claims, 13 inabilling entry like this; doesit mean
14 common law claims, punitive damages, 14 you read it, doesit mean you copied it and
15 attorney's fees, everything. 15 gaveit to an associate or whatever?
16 Q. Didyou participatein the 16 A. ldidntgiveittoan
17 arbitration? 17 associate. | certainly read it.
18 A. Yes 18 Q. Would you normally take notes
19 Q. Wasthe participation in the 19 about afax? Would you make notes on the
20 arbitration the last acts that you undertook 20 fax, would you do something else?
21 for theclient? 21 MR. ANESH: Note my objection.
22 A. | believeso. | think after 22 What does that have to do with billing
23 thedecision camein on the arbitration 23 records?
24 that'swhen our representation ended. 24 MR. BLUESTONE: I'm trying to
25 MR. BLUESTONE: I'm going to 25 understand how to read what the

Page 374 Page 376
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2 takefive minutes. 2 billing records mean. That'swhy I'm

3 (Recess taken.) 3 asking for afew basic definitions.

4 MR. BLUESTONE: KK. 4 A. | would never put in my billing

5 (Plaintiff's Exhibit KK, 5 records made notes on afax if that's what

6 Document, marked for Identification.) 6 your questionis.

7 Q. Takealook at KK, please. Can 7 Q. Would that be part of your time

8 you explain the format of your billings to 8 indoing that?

9 me; typically isacover sheet sent to the 9 A. If I did put notes on afax,
10 client along with specific timerecordsor is 10 yes, it would be.
11 it just acover sheet sent or something else? 11 Q. If you put notes on afax and
12 A. Thiswas prepared by Mr. 12 you billed the client for the time, would you
13 Rosado. Thisishistypical form where he 13 make anotation about that?
14 would send -- he would enclose the time 14 A. I'msorry?
15 sheets behind it and then do asummary on a 15 MR. ANESH: Objection, asked
16 page. | have seen hishills. 16 and answered. He said no.
17 Q. Did Mr. Rosado send all the 17 A. | don't quite understand that.
18 billsinthe QS case? 18 Q. For example, you billed one
19 A. I'm pretty sure, yes. 19 hour of time for the events of reviewing a
20 Q. Do youremember sending any 20 fax, making atelephone call concerning the
21 billsyourself? 21 fax and writing aletter to someone, correct?
22 A. No. 22 A. Correct.
23 Q. Looking at KK, thisisaletter 23 Q. |If part of that work had been
24 that'sdated April 2, 2004, Miller 000001 24 making notes on the fax, would you have noted
25 through 36. 25 that if it was part of the one hour's time?
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2 MR. ANESH: Objection. 2 MR. ANESH: Note my objection.
3 A. | would not have noted it in my 3 A. Onthewhole, that's correct.
4 hilling records. 4 Q. Didyouinany way check for
5 Q. ThisExhibit KK startswith 5 the accuracy of your entries whether they
6 timesfrom August 4, 2003 and goes through 6 were printed on apiece of paper and sent to
7 timeson March 31, 2004. Would it have been 7 aclient?
8 your firm's practice for this to be inclusive 8 MR. ANESH: Objection, asked
9 of all thetime that you spent on this case 9 and answered.
10 between those two dates? 10 A. No, not for Chris. If | did
11 A. Yes, with the exception that 11 thebilling on one of my clients, then |
12 sometimes when at least for me personally 12 would print it out and | would probably take
13 sometimeswhen | have a quick conversation 13 alook at it.
14  about something or some short amount of time 14 Q. Sonow if you would turn to
15 | may not always put it down. 15 page 00003 and look at the September 17,
16 Q. Some thingsyou don't bill for? 16 2003 entry, can you tell me what the sum and
17 A. | may neglect to put it down, 17 substance of your conversation with Mikere
18 yes. 18 strategy on depositions was?
19 Q. Wasthere a schedule upon which 19 A. Just viewing thisrecord |
20 you billed this particular client? 20 don't recall.
21 MR. ANESH: Note my objection. 21 Q. Isthereany document within
22 A. | don't know. 22 your files that would help you remember what
23 MR. ANESH: He didn't bill the 23 you talked about that day?
24 client. 24 A. If there was something in our
25 Q. Did you seethe bills before 25 filesby that day where we determined with
Page 378 Page 380
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2 they went out? 2 plaintiff's counsel the order of depositions,
3 A. No. 3 Mikewas deposed first which wasin mid
4 Q. Didyou check the billsfor 4 October, but | can't tell you thereisa
5 accuracy with regard to your own billing 5 document in my file that would explain this
6 times? 6 any further.
7 A. | believetheanswer isnoif | 7 Q. Let mebreak it down alittle
8 understand you correctly. 8 hit. Do you know of any documents in your
9 Q. Tel mehow abilling entry was 9 filethat would explain it in any fashion?
10 madeinyour office at that time? 10 A. No.
11 A. | canonly speak for me. 11 Q. Turning to page 06, if you look
12 Q. That'swhat I'm saying. 12 at the entry for October 20, 2003, you see
13 A. Yousadin my office. For me 13  whereit saysreview fax from Mike T/C Mike
14 | would generally at thetime | performed 14 refax settlement position TC Rittinger re
15 services| would go into Amicus Attorney, 15 hissettlement overture. What settlement
16 click on the matter, thefiles, hit new for 16 overture was made October 20, 2003?
17 new entry if it was anew day's billing, | 17 A. There was an overture made not
18 would put N-A-M in and | would describe the 18 concerning payment of money or maybe there
19 services. If | went back later the same day, 19 wasavery small part of it. | believeit
20 instead of hitting new, | would edit the 20 was about the possibility of Thomas buying
21 entry to go back in later the sameif | went 21 out 1QSin some form or fashion or getting a
22 backin. 22 percentage of 1QS.
23 Q. Soyou attempted to develop one 23 Q. Whose overture; wasit theirs
24 entry for every day that you made an entry? 24 oryours?
25 Youdidn't want multiple entries for one day? 25 A. Theirs.
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2 Q. Diditcomeintheformof a 2 Q. Thisisdtill beforethe
3 conversation or writing? 3 gpoliation motion was served upon you; is
4 A. | believeitcameupina 4 that right?
5 conversation and a Mr. Meiresonne's 5 A. Yes.
6 deposition. 6 Q. Itwasafter the document
7 Q. Off therecord conversation at 7 production?
8 thedeposition? 8 A. Yes
9 A. Yes 9 Q. Hadyou had any notice by that
10 MR. ANESH: Note my objection. 10 date October 28 or 29, 2003 that there was an
11 What means off the record? 11 issue of spoliation to be raised by the
12 MR. BLUESTONE: Not taken down 12 Thomas plaintiffs?
13 by the stenographic person. 13 MR. ANESH: Objection, asked
14 A. | don't believeit wastaken 14 and answered. You can answer.
15 down. It could have been immediately after. 15 A. Notthat | recal. Sorry, to
16 Q. What was the sum and substance 16 the best of my recollection, no.
17  of your conversation with Mr. Meiresonne 17 Q. What was the sum and substance
18 concerning the settlement position on October 18 of your discussion on settlement
19 20, 2003? 19 possibilitiesthat day?
20 A. | don'trecal that particular 20 A. Again, | cannot point to the
21 day'sdiscussionswith Mike. | can only 21 discussion that took place on that day. | can
22 recall in genera position. 22 only tell you in general what the discussions
23 Q. Any notes on your specific 23 were.
24  conversations that day? 24 Q. Any noteson that conversation?
25 A. | don'trecal. 25 A. | don't know of any.
Page 382 Page 384
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2 Q. Any follow up letter concerning 2 Q. Any follow up letters on that
3 your specific conversation that day? 3 conversation?
4 A. |don'trecall. 4 A. |don'trecal.
5 Q. If youlook at the October 21st 5 Q. November 3rd entry, next page,
6 entry you see atelephone call. T-C is always 6 again, Mikere settlement. Could you tell me
7 telephone call on these bills? 7 the sum and substance of that conversation?
8 A. Yes 8 A. I don'trecall that particular
9 Q. Telephonecall Doug Siegel re 9 conversation.
10 joint copywrites and worksfor hire, research 10 Q. Any notes about that
11 rejoint copyrights works for hire and 11 conversation?
12 collective works. Doesthisrefer to one of 12 A. | don'trecall any.
13 thetwo exhibits we looked at today, Siegel 13 Q. Do you remember what the
14 drafts of the Siegel memos? 14 party's positions or overtures or offerings
15 A. | believethe Siegel memo or 15 or stated settlement positions were on that
16 e-mail was considerably earlier, but it 16 day?
17 doesn't mean | didn't use them as aresource 17 A. Onthat particular day?
18 at some subsequent point. 18 Q. Yes, dir.
19 Q. What was the sum and substance 19 A. | don't recall that particular
20 of your telephone call that day? 20 day.
21 A. | don'trecall. 21 Q. Would you turn to page 10.
22 Q. Takealook at October 29, 22 Takeaminute if you need to look at the page
23 2003, you had a conversation concerning 23 before, but isthis Friday, December 5, 2003
24  settlement possibilities with Mike? 24 entry TCS which means telephone call with
25 A. That'swhat it says. 25 Rittinger Mike re Plaintiff's Order to Show
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spoliation Order to Show Cause?
MR. ANESH: If you recall.
A. | don'trecall.
Q. Doyou have any entries that

Cause or spoliation motion?

A. | don't see any referencesto
it.

Q. Did the spoliation motion
contain the Dokter Affidavit?

A. Yes.

Q. Wasit the Dokter Affidavit
upon which the spoliation motion
in part based?

A. Yes.

Q. Did you discuss the Dokter

©O© 0N O A~ WDNPRP
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the receipt of the spoliation motio
21 A. I'msurel did.

22 MR. BLUESTONE: LL.

23 (Plaintiff's Exhibit LL,

Page 385

Cause. Isthisyour first notice of the

precede this that deal with an Order to Show

was at |east

Affidavit with Mike in the days that followed

n?

24 Document, marked for Identification.)

25 Q. LL isan Exhibit Bates marked

Page 387
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through March 31, 2006, that's a number
that's already been billed and paid?
MR. ANESH: Note my objection.
Do you know?
Q. Doyou know?
7 A. No, | don't know.
8 Q. Mr. Rosado does know the answer
9 tothese questions?
10 MR. ANESH: | don't think he
11 knowswhat Mr. Rosado knows.
12 Q. IsMr. Rosado the person at
13 your firm who prepared this bill?
14 A. Yes
15 Q. Do you recognize his signature?
16 A. Yes
17 Q. Isthat hissignature at the
18 bottom?
19 A. Yes
20 Q. Asfar asyou know ishethe
21 person at your law firm who would understand
22 how to explain the answers to my questions
23 concerning this particular bill?
24 A. If anyone would know, he would.
25 Q. Thishill concerns dates from

o O WN P

MILLER

document before, sir?
A. | don't recal.
Q. Thelinethat saystotal amount

had been paid by the client to you
office by that date?
A. | would assumeit does.

©O© 0N O A~ WDNPRP
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00022 through 35. Have you seen this

remitted, does that indicate how much money

r law

MR. ANESH: We don't want you

11 to assume. Either you know or you

12 don't know.
13 A. | don't know.

14 MR. ANESH: Do not guess and do

15 not assume.

16 A. | don't know.

17 Q. Canyou explain what partial
18 refund of retainer is?

19 MR. ANESH: If you know.
20 A. | don't know how that's being
21 used here.

22 Q. Who would know the answer to

23 that question?
24 A. Mr. Rosado.
25 Q. Thefeesand expenses bill

Page 388
1 MILLER
2 April 2006 if you will examine --
3 A. 2007.
4 Q. 2006.
5 A. I'msorry, going back.
6 Q. Through March 28, 2007; isthat
7 correct, Sir?
8 A. Appearsto be.
9 MR. BLUESTONE: MM.
10 (Plaintiff's Exhibit MM,

11 Document, marked for Identification.)
12 Q. Thisisa September 4, 2007

13 bill, sir; isthat correct?

14 A. Yes

15 Q. Haveyou seen this before?

16 A. | don'trecall.

17 Q. Thisdoesn't have asignature

18 on the bottom, but would this also have been
19 prepared by Mr. Rosado?

20 A. | believe so.

21 Q. Isthat indicated to you

22 because the billing sheet page 0051 isa
23  Chris Rosado printout?

24 A. | know Chrishandled al the

25 billing on this matter.
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Q. Thisrelatesto work donein
August of 2007?
A. Yes.
MR. BLUESTONE: NN.
(Plaintiff's Exhibit NN,
Document, marked for Identification.)
Q. NN isadocument comprised of
two pages 00048 and 49. Isthisabill dated
October 1, 20077
A. Appearsto be.
Q. Isthisalso prepared by Chris
13 Rosado?
14 A. | presume so.
15 Q. Doesthisalso reflect work
16 done on September 4, 2007?

©O© 0N O A~ WDNPRP
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55. That ishalf an entry, it actually
carries over from the prior page, Monday,
April 21, 2003 entry.
A. Okay.
Q. That'shalf an entry, thefirst
one, right?
8 A. Yes
9 Q. It carriesover from the page
10 before?
11 A. Yes
12 Q. It saystelephone cal to Doug
13 Siegel reintellectual property issues. Do
14 you remember what was discussed in that
15 telephone call?
16 A. Other than generally the

~No b WN PR

17 A. Yes. 17 intellectual property issues, no.
18 Q. Isthisthelast entry for work 18 Q. Any notes about that?
19 that was performed by your law office? 19 A. No.
20 A. | don't know. 20 Q. Turning to page 57 looking at
21 Q. Would Mr. Rosado know by 21 the Monday, June 16th entry, it says
22 checking this against his own records? 22 conference with K Shafer. What doesK stand
23 MR. ANESH: Objection. | don't 23 for?
24 know how he knows what someone else 24 A. Kaith.
25 would know. 25 Q. Reresearch resultsto date.
Page 390 Page 392
1 MILLER 1 MILLER
2 Q. Doesyour law firm maintain 2 What research would that have been, sir?
3 hilling records for this client still? 3 A. Theresearch | asked himto do
4 A. Yes, wecouldlook on Amicusto 4 in connection with the case mostly in the
5 seeif it'sthelast entry. 5 copyright area.
6 Q. Mr. Rosado or someone else from 6 Q. Didyou review materials that
7 your law firm could compare the date 7 day, do you remember?
8 September 7, 2007 and determine if that's the 8 A. | don't recal.
9 last entry that was made for billing with 9 Q. Any notes about your work that
10 regardtothisclient? 10 day?
11 A. Yes. 11 A. No.
12 MR. ANESH: You could do it by 12 Q. Itasosaystelephonecall to
13 interrogatory too, couldn't you? 13 Mikerediscovery strategy. What discovery
14 Never mind. 14 strategy were you discussing with Mike that
15 MR. BLUESTONE: Thisis Exhibit 15 day?
16 OO and it consists of Miller 0052 16 A. | don'trecall.
17 through 55122. 17 Q. Any notes about that?
18 (Plaintiff's Exhibit OO, 18 A. Not that I'm aware of.
19 Document, marked for Identification.) 19 Q. On June 25, 2003 this says --
20 MR. ANESH: Note for the record 20 MR. ANESH: Page 587
21 that the copies are cut off. 21 Q. Yes, sir. Telephonecall to
22 A. | seeb4, haf anumber. 22 Fowler, production of documents. Whoiis
23 MR. ANESH: These areright. 23 Fowler?
24 These are wrong. 24 A. Mark Fowler was an attorney at
25 Q. Sir, if youwould turn to page 25 Satterlee Stephens.
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Page 393 Page 395
1 MILLER 1 MILLER
2 Q. Attorneysfor plaintiff Thomas? 2 sum and substance of the letters were?
3 A. Yes 3 A. I dontrecal.
4 Q. What documents and what 4 Q. You had atelephone call with
5 production were you discussing; were you 5 Mikeon July 16, 2003?
6 discussing |QS's production to Thomas or 6 A. Yes
7 Thomas production to 1QS? 7 Q. Itsaysre position on document
8 A. Giventhat it was Mark Fowler 8 request. Do you know what that refersto?
9 I'mfairly certain it was Thomas' production 9 A. I'm pretty sureit was our
10 tolQS. 10 position on our document request and
11 Q. Didthey dividethework in 11 objectionsthat had been made by defendants,
12 some fashion that it gives you that 12 sorry, by plaintiffs.
13 impression? 13 Q. Do any of the entrieson this
14 MR. ANESH: Note my objection 14 page 00059 refer to any conversations that
15 toform. 15 you had with Mike Meiresonne concerning his
16 A. | don't know how they divided 16 or 1QS production of documents to Thomas?
17 thework, I just know Mark Fowler was 17 MR. ANESH: On page 597
18 involved early on and he seemed to be 18 A. Onthispage?
19 involved in the production of documents by 19 Q. On thispage?
20 Thomasto usrather than our production to 20 A. | believe so.
21 them. 21 Q. Tel mewhich entriesrefer to
22 Q. If youlook down at the July 3, 22 that, your conversations with him about
23 2003 entry on the same page you see telephone 23 production?
24 call with Saurak? 24 A. TheJduly 22, 2003 entry may
25 A. Yes. 25 haveinvolved in part that issue. The July
Page 394 Page 396
1 MILLER 1 MILLER
2 Q. Reconfidentiality stip and 2 23, 2003 entry certainly, | should not say
3 production of documents. Doesthisimply to 3 certainly, I'm pretty sure that involved that
4 you that this was documents to be produced by 4 issue. TheJuly 24, 2003 entry just from my
5 1QS? 5 notein here, my billing record here clearly
6 A. | don'tknow. Saurak took over 6 involved that issue.
7 more and more of what Mr. Fowler had been 7 Q. Referring to the July 23, '03
8 doing and | wasinvolved with Mr. Saurak on 8 entry, it saystelephone call Mike re events
9 both document productions. 9 at meeting. What meeting are you talking
10 Q. Areyou unableto tell mewhat 10 about?
11 documentsthisrefersto? 11 A. | had ameeting asearlier in
12 A. I'munabletotell you, 12 theentry indicates. | went to the Satterlee
13 correct. 13 Stephenslaw firm to review documents and
14 Q. Any notes about what this 14 besidesreviewing what had been produced, we
15 conversation was, the sum and substance of 15 sat there and discussed the document
16 it? 16 production, both document productions that
17 A. No. 17 were going to occur in Michigan.
18 Q. Turning to the July 14, 2003, 18 Q. Doesanything in thisentry for
19 thisisabout two weeks before the document 19 July 23, 2003 indicate that you discussed
20 production; isthat correct? 20 document production in Michigan with Mike
21 A. |thinkit'smorelikethree 21 Meiresonne?
22 weeks, but whatever. 22 MR. ANESH: Objection, asked
23 Q. You reviewed aletter from 23 and answered. He already said it did.
24 Saurak and you wrote a letter to Mike. Do you 24 MR. BLUESTONE: | don't see
25 know what these letters consisted of or the 25 whereit does.

Ellen Grauer Court Reporting Co. LLC

(34) Page 393 - Page 396





INDUSTRIAL QUICK SEARCH, INC. VS
MILLER, ROSADO & ALGOIS, LLP

NEIL MILLER
March 7, 2011

Page 397 Page 399
1 MILLER 1 MILLER
2 MR. ANESH: Objection, asked 2 Q. Thereisan entry herethat you
3 and answered. 3 mentioned July 24, 2003 telephone call Saurak
4 MR. BLUESTONE: Okay, you have 4 Mike re document production in Michigan. Does
5 your objection. Y ou cannot stop him 5 that mean you had atelephone discussion with
6 from answering. Let him answer again. 6 Mike?
7 Youwill have your objection at trial. 7 A. Yes.
8 MR. ANESH: Objection, asked 8 Q. Isitthe Safter --isit the
9 and answered and you cannot keep 9 C-Sthat tellsyou that?
10 asking the same question over and over 10 A. They were separate
11 agan. 11 conversations.
12 Q. You can answer the question. 12 Q. Doesthe C-Sindicate there
13 MR. ANESH: Y ou can answer the 13 were two telephone conversations?
14 question. 14 A. Yesor maybe more than two, but
15 A. May | hear the question back. 15 itwasat least two.
16 (Record read.) 16 Q. What was the sum and substance
17 MR. ANESH: Objection, asked 17 of the conversation with Mike?
18 and answered. 18 A. | don't recall.
19 MR. BLUESTONE: Just aread 19 Q. Any notes about that
20 back. 20 conversation?
21 MR. ANESH: Want to make sure 21 A. No.
22 it'sthere. 22 Q. Turning to the next page 00060,
23 A. Thefactthat | seelaterin 23 dir, did you have a conversation with Mike
24 that entry telephone conversations with Ron 24 Meiresonne on July 25th?
25 Redick and Saurak re scheduling of document 25 A. I don'trecall. | don't see
Page 398 Page 400
1 MILLER 1 MILLER
2 productionsin Michigan leads me to strongly 2 onelisted here.
3 believein addition to actual memory that 3 Q. Didyou perform any work on
4 part of my conversations with Mike about the 4 this case between July 25th and July 31,
5 meeting was about scheduling the document 5 2003?
6 production in Michigan. 6 MR. ANESH: Including July 25th
7 Q. You have an actual memory of 7 and July 31st?
8 that particular conversation? 8 MR. BLUESTONE: That's agood
9 A. | havean actua memory that 9 point.
10 following my meeting at Satterlee Stephens 10 Q. July 26th to July 30th did you
11 where| discussed with them when | was there 11 do any work on this case?
12 | discussed it with Mike both document 12 MR. ANESH: In between those
13 productions of Michigan and then had some 13 dates?
14 conversations with Ron Redick and Saurak to 14 A. | may have, but | obviously
15 confirm we would go ahead and do these two 15 didn't bill anything.
16 document productionsin Michigan. 16 Q. Do you have any memory of doing
17 Q. Could you please tell me the 17 work onthe case?
18 sum and substance of your memory of the 18 A. | don't have an independent
19 conversation with Mike Meiresonne concerning 19 recollection, no.
20 -- sum and substance of that conversation 20 Q. Do youremember any
21 with Mike Meiresonne? 21 conversation you had with 1QS during that
22 A. | don't have amemory of 22 period of time?
23 precisely what we discussed about the 23 A. | don'trecal.
24 document production to Michigan. Generally 24 Q. Do you have any memory of doing
25 gpeaking it would have been on scheduling. 25 any e-mailsto QS during that period of time
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Page 401 Page 403
1 MILLER 1 MILLER
2 whether it'sbilled or not? 2 was
3 A. | dontrecal. 3 Q. If youwould look at page 00061
4 Q. Itsaysherethat you had a 4 on August 21st there is an entry concerning
5 telephone conversation with Mike on July 5 Thomas position re settlement. Could you
6 31st; isthat correct? 6 tell mewhat their position re settlement was
7 A. Yes 7 asof that date?
8 Q. What was the sum and substance 8 A. Inthat timeframe and this may
9 of that conversation? 9 bethe one before depositions were going to
10 A. | don't recall anything other 10 getrolling | spoketo Mr. Rittinger and may
11 than what's stated here which covers afew 11 have been thefirst time | ever spoke to him,
12 different topics. 12 it wasthe partner at Satterlee Stephens who
13 Q. Could you explain to me why the 13 wasin charge of the case and | called to ask
14 next entry isout of date sequence? 14 him basically in avery general way can this
15 A. It appearsto be an overnight 15 be settled.
16 deivery for aflat rate and | didn't do the 16 Q. And the answer was?
17 billing, but logically it would have been the 17 A. Andthe answer was from himin
18 hill camein for the overnight delivery and 18 effect no, they want to put Mike out of
19 it was posted. 19 business.
20 MR. ANESH: Disbursement? 20 MR. BLUESTONE: PP. Itisa
21 A. It'sadisbursement, yes, flat 21 five page document which appears to be
22 rate $20. 22 abill from the law firm of Price
23 Q. Arethetime records otherwise 23 Heneveld dated 2/10/03.
24 indate order for work performed? 24 (Plaintiff's Exhibit PP,
25 A. They should be. 25 Document, marked for Identification.)
Page 402 Page 404
1 MILLER 1 MILLER
2 Q. Didyou perform any work on the 2 A. Seemsto be more than one hill
3 1QScaseon August 1st, 2nd or 3rd? 3 here.
4 A. ldontrecalit. If I did, 4 MR. ANESH: May 7, '03 bill and
5 it was something very quick. 5 June9, '03 hill.
6 Q. There'san entry for review of 6 Q. Seriesof billsthen. Haveyou
7 Mikesfax on August 4, 2003. What was the 7 seen any of these bills before?
8 sum and substance of that fax? 8 A. No.
9 A. | think you showed me that fax 9 Q. Who was Price Heneveld?
10 earlier today or maybe it was reprinted 10 A. | believethat wasthefirm
11 withinan e-mail. | think you showed it to 11 that Doug Siegel worked at that did the
12 me. | reviewed the fax, talked to Mike about 12 intellectual property research that was
13 it and wrote a letter to Mr. Fowler. 13 shared with me.
14 Q. Do you know what date the 14 Q. Looking at page 2 of the
15 document production at 1QS ended? 15 document, page 3 of the bill, you see at the
16 A. Dateit ended, | don't recall. 16 head there of the paragraph it sayslegal
17 Q. Arethere any other entries 17 research re copyright infringement and
18 concerning the document production at the IQS 18 competition?
19 officesfound on page 000607 19 A. Yes.
20 A. Sitting heretoday | don't 20 Q. Doyou know what that refers
21 recall my August 5, 2003 letter to Mike 21 to?
22 that'sindicated on that page. | see that 22 A. Youwould haveto ask them. |
23 Mike sent me afax which | reviewed on August 23 could only surmise.
24 7th. | don't recall what the subject of my 24 Q. Theanswer isyou don't know
25 letter to Mike that | wrote on August 13th 25 for surewhat it refersto, right?
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Page 405 Page 407
1 MILLER 1 CERTI FI CATE
2 A. | couldonly read the document 2
3 and make my own -- 3 STATE OF NEW YORK )
4 MR. BLUESTONE: Off the record. 4 :
5  (Discussion off the record.) 5 COUNTY OF NEW YORK )
6  MR.BLUESTONE: That'sall the 6
7 quegionsl have. 7 I, SHARI COHEN, a Notary
8 (Time noted: 1:00 pm) 8 Public within and for the State of New York,
9 9 do hereby certify:
10 10 That NEIL MLLER, the witness
11 11 whose deposition is hereinbefore set forth,
12 12 was duly sworn by me and that such deposition
13 13 is a true record of the testinony given by
14 14 such witness.
15 15 | further certify that I am
16 16 not related to any of the parties to this
17 17 action by blood or marriage; and that | amin
18 18 no way interested in the outcome of this
19 19 matter.
20 20 IN W TNESS WHERECF, | have hereunto
21 21 set my hand this 17th day of March, 2011.
22 22
23 23
24 24
25 25 SHART COFEN
Page 406 Page 408
1 ACKNOWLEDGEMENT 1 ** % ERRATA* * *
2 2 ELLEN GRAUER COURT REPORTING CO. LLC
126 East 56th Street, Fifth Floor
3 STATE OF NEW YORK ) 3 New Yor k, New York 10022
4 . 4 212-750- 6434
5 COUNTY OF ) 5 NAME OF CASE: I QS vs. Iler
DATE OF DEPOSI TI ON: March 7, 2011
6 6 NAME OF WTNESS: NEIL M LLER
7 I, NEIL MLLER, hereby certify that | 7 PAGE LINE FROM TO REASON
8 have read the transcript of ny testinony 8 | | | |
9 taken under oath in ny deposition of Mrch 7, 9 | | | |
10 2011; that the transcript is a true, conplete 10 | | | |
11 and correct record of nmy testinony, and that 11 | | | |
12 the answers on the record as given by ne are 12 | | | |
13 true and correct. 13 | | | |
14 14 [— | |
15 15 | | | |
16 16 | | | |
17 NEIL M LLER 17 | | | |
18 18 | | | |
19 19 | | | |
20 %gnteﬂi 'gmd subscribed to before 20 | | | |
21 20 . ’ 21
22 22  Subscribed and sworn before me
23 23 this day of 20
24 Notary Public, State of New York 24
25 25 (Notary Public) My Conmi ssi on Expires:
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STI PULATI ONS

| T I'S HEREBY STI PULATED AND AGREED by
and between the attorneys for the respective
parties herein, that the filing, and sealing
of the within deposition be waived.

I T 1S FURTHER STI PULATED AND AGREED
that all objections, except as to the form of
t he question, shall be reserved to the tine
of the trial.

I T IS FURTHER STI PULATED AND AGREED
that the within deposition may be sworn to
and signed before any officer authorized to
adm ni ster an oath wth the same force and
effect as if signed and sworn to before the

Court.

-0Q0-
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NEI L MI LLER called as a
W t ness, having been duly sworn by a
notary public, was exam ned and

testified as foll ows:

EXAM NATI ON BY
MR, BLUESTONE:

Q M. MIller, we started a
deposition and today is the continuation of
t he second day of the deposition. You are
under oath now. Your counsel has provided ne
with a two page docunent which we're going to
mark as Exhibit R

(Plaintiff's Exhibit R

Docunent, marked for ldentification.)

Q M. MIller, this Exhibit Ris a
printout of time sheets?

A It's a printout of certain tine
on a certain case.

Q s it a printout of all the
time on the Kweit verses Mhlstein case for
the period July 9, 2003 through August 6,
20037

MR. ANESH. Obj ection. You say

printout of all the time for the
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M LLER

W tness or printout for all the tine

on the entire case?

MR. BLUESTONE: For the w tness
for that period of time for that case.

A Yes, | think the search
paranmeters were even slightly larger |ike
July 1 to August 15, but these are the
entries that cane up.

Q Who undertook the search for
these tine records?

A | did.

Q Did you do it yourself or ask
sonmebody to do it for you?

A Did it nyself.

Q You testified in your previous
deposition that you were working on a trial
that involved a M. Liotti on the other side;
is that correct?

A Correct.

Q Is this the case you are
t al ki ng about ?

A Yes, it is.

Q How did you determne that this

was the particular case that involved M.
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M LLER
Liotti that you testified about last tinme?

A |'ve only tried one case
against TomLiotti and this is it.

Q | think you nentioned that you
were on trial during this period of tine.
Did you actually -- what did you nmean by
being on trial with the case?

MR. ANESH. Note ny objection
to the formof the question.

A It was a continuation of a
trial that had started | believe in My, but
coul d have been June where it was a non jury
matter where the second set of two days was
inthis time frame. W were literally before
the judge trying the case.

Q Revi ew ng this docunent here,
can you tell nme how many days of trial are
shown on this printout?

A Two.

Q Are those for Tuesday, August
5th and Wednesday, August 6th?

A That's correct.

Q The rest of the tinme reports

are shown here, for exanple, on Monday,
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M LLER
August 4, 2003 you have an hour-and-a-half of
t el ephone calls, review and preparation of an
opening; is that a correct reading of that
entry?
A The August 4th entry?
Yes, sir.
MR. ANESH. Note ny objection
to the form You can answer.
A My time tel ephone call with
Leon which would be Leon Kweit, a possible
2:00 p.m start. | reviewed nmy research on
adhesi on contracts.
MR. ANESH. Are you done?

THE W TNESS: No.

MR. ANESH. | don't want you to
tal k about comuni cations wi th other
clients.

A | didn't go into what was sai d.
MR. BLUESTONE: He's reading

the entry.
A |''mjust reading what was here.
MR ANESH | just don't want

communi cations, that's all.

A Because the trial was picking
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M LLER

up after a couple of nonths of inactivity I
prepared an opening for the re-start of the
trial.

Q VWere you al so working on ot her
matters during this tinme period?

A What do you nean by this tine
peri od?

Q July 9th through August 6,
20037

A Yes.

Q Appr oxi mat el y how many ot her
l[itigation matters were you handling for your

firmat that tine?

A | can't begin to guess.

Q Is it nore than one?

A |'msure it would be.

Q Is it nore than 257

A | woul d doubt it.

Q Do you believe it's between one
and 25?

A | would think that's reasonabl e
to say.

Q Havi ng asked you those

guestions, does it help you to further refine
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M LLER
t he approxi mate nunber of litigations you
were handling for your law firmat that tinme?

A No.

Q Were you handling other matters
that you mght not classify as litigation,
for exanple, transactional work?

A | do a mnimal anount of it. |
do do sone. | cannot tell you whether | did
any in this tine frane.

Q kay. Thank you. There was a
deposition that was held on March 1, 2011 of
the plaintiff Mke Meiresonne. Wre you
present at that deposition, sir?

A No.

Q Did you review any docunents
that were used as exhibits during that
deposition prior to the taking of the
deposition?

A | don't know what exhibits were
mar ked at M. Meiresonne's deposition. |
can't answer that.

Q That's what I'mtrying to find
out. Didyou and your counsel -- |'m not

asking what you said to each other, but did
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M LLER
you revi ew any docunents that were to be used
for exhibits at that deposition?

A Again, you are asking ne a
question | can't answer. | don't know what
docunments were marked at his deposition.

MR ANESH. O f the record.

(Di scussion off the record.)
MR. BLUESTONE: Mark as S.
(Plaintiff's Exhibit S,

Docunent, marked for ldentification.)

Q Sir, take a look at Plaintiff's
Exhibit S. This is also marked DP, wasn't
crossed out, Exhibit 26.

MR BLUESTONE: |'m presum ng
this was Defendant's Exhibit 26, M.
Anesh?

MR. ANESH | assunme so, but |
can't say.

MR. BLUESTONE: Was this not
your exhibit at M. Meiresonne's
deposi tion?

MR. ANESH | didn't depose

hi m

MR. BLUESTONE: Wo did






© o0 ~N o o b~ w Nk

N N N N N N N N N T o i o e
o A~ W N P O © 00 N oo 0o~ W N -+ O

273

M LLER
represent hinf
MR. ANESH Anot her attorney
fromny office.
MR. BLUESTONE: The nane?
MR. ANESH: Ant hony Prosci a.
MR. BLUESTONE: Do you know
what exhibits were used at that
deposi tion?
MR. ANESH Sitting here, no, |
do not .
MR, BLUESTONE: | understand,
okay.
Q Take a | ook at Exhibit S which
is also marked Exhibit 26. Have you seen
t hi s docunment before?
A | don't recall.
Q Did you produce any docunents
to your counsel which bore the header
NM | | er @YRAl aw. com nessage conposi ng, do you
see that header at the very top of the page?
A Message conposer ?
Q Do you see the header at the
very top of the page?

MR. ANESH. (Objection to the
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M LLER

formof the question.

A Not that | recall

Q Have you seen any docunents
t hat appear the same as this with regard to
t he header and the footer at the very bottom
whi ch ends with the words conpose. wssp?

A | don't believe | have seen any
docunents in this form no.

Q You will note, sir, that this
docunment does not contain a Bates marking at
the bottom corner, bottomright hand corner
nor does it contain a Bates marking in the
m ddl e of the bottom of the docunent. Do you
have any know edge of where this docunent
cane fromso that it was introduced as an
exhibit at a deposition?

A | would only be specul ati ng.

Q Have you ever printed out
e-mails fromyour own e-mail address for this
or other cases?

MR. ANESH. Note ny objection
to the formof the question. Wat do
you nmean your own e-nmail address?

Q NM I ler@RA |aw, that is your
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M LLER
e-mai| address; is it not?
MR. ANESH Pr of essi onal
e-mail. Sonetines you own, | don't
know if it neans personal.

MR. BLUESTONE: | under st and,

sir. I'll rephrase the question for
you.
Q s NM I I er @/RAl aw. com an e-nai |

address that you use professionally?

A Yes.

Q Is it your e-mail address
prof essional | y?

A Yes.

Q Does anyone el se use that
e-mai| address at work?

A There could be tines a
secretary or assistant sends sonething out

under ny e-mai|l address at my instruction.

Q Wul d you say that's pretty
rare?

A Doesn' t happen often

Q Have you been using that e-nmail

address since 20037

A Yes.
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M LLER
Q Do you currently use that
e-mai | address?
A Yes.
Q In any of that time, sir, since

April 2003 to today, have you ever printed

out an e-mail on to paper fromthat e-mail

address?
A Many tines.
Q Have you ever seen it |ooking

in the sane format as Exhibit S?

A No.

Q Have you ever seen this fornat
bef ore?

A Not that | can recall

Q Taking a | ook at the nessage in

the main box below the fromNeil MIller to X
do you recogni ze that nessage?

A | don't recognize it.

Q Have you ever used the term
advertiser files in the I QS case when you
represented | QS?

A Yes.

Q What did you understand

advertiser files to nean?
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M LLER
A | understood it to nean the
files that Industrial Quick Search nmaintained

regardi ng conpani es that advertised with it.

Q Do you know when this e-nmail
was sent ?

A No, | do not.

Q Did you ever yourself review

the advertiser files to which you just

referred?
A No.
Q Did anyone fromyour office

review the advertiser files to which you just

referred?
MR. ANESH At any tinme?
MR. BLUESTONE: At any tine.
A Not that |'m aware of.
Q Did you ever discuss review ng

the advertiser files to which you just
referred at any tine?

A | discussed it with M ke
Mei resonne.

Q When did you discuss it?

A In the course of the run up to

t he docunent production we di scussed whet her
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M LLER
| should cone out to Mchigan to review files
for the docunment production and M ke did not
want to bear that expense and we didn't see
t he need.

Q You said two things in that
part of the sentence, first you said that we
did not see the need, tell me who we is?

A M. Meiresonne and nyself.

Q How di d you on your behal f
determ ne whether there was a need to review
the advertiser files?

MR. ANESH. Note ny objection

to the formof the question. | don't

think he said that. Over ny objection

you can answer.

A As far as | was concerned and
M. Meiresonne agreed this was supposed to be
a sinple thing. W had said in our docunent
production, our formal response that we woul d
produce advertiser files in Mchigan and we
eventual |y arranged for themto come out to
do it and they were supposed to produce
everything and we had nothing to hide as far

as | and M. Meiresonne, |let them cone out
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M LLER
and | ook and waste their tine.
MR. ANESH Do you want to hear

t he answer read back?

(Record read.)
Q Read the question back
(Record read.)

A W had said in a formal
docunent response that the advertiser files
woul d be available for review in M chigan
As far as | was concerned from ny
conversation wth M. Miresonne, this was
going to be a sinple thing. W were going to
produce our advertiser files in Mchigan to
the plaintiff's counsel who would revi ew
them Everything was supposed to be produced
that was in those files. M. Miresonne --
in terms of the need, | could go through al
the advertising material, advertising files
material, i1t would just be a trenendous
expense and M. Meiresonne certainly didn't
want to incur that expense.

Q Did you have a conversation in
which M. Meiresonne told you specifically

not to review the docunents neither you nor
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anyone el se fromyour firnf
MR. ANESH. Note ny objection

to the formof the question.

A It's hard to answer the way you
phrased it in ternms of specifically since M.
Mei resonne did not wish to have the files
brought to New York because he said they were
working files and since he did not wish ne to

cone to Mchigan, do you call that being

specific? | don't know. To ne that's pretty
specific.
Q Did he specifically tell you

not to come to M chi gan?
MR. ANESH. Note ny objection
to the formof the question.

A | believe he did. It was a
matter of a discussion between us and he did
not want to incur the expense of us com ng
out there.

Q Did he specifically say that or
do you believe he did? There is a difference
bet ween those answers and | would like to
know what you nean?

MR. ANESH. Note ny objection
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to the formof the question.

A | can't tell you the specific
words M. Meiresonne used. We definitely
di scussed whether | needed to cone out to
M chigan for the docunent production and we
had a di scussion when to schedule it and
whet her | should be there and I can't tel
you the exact words he used, but clearly the
i mport was he did not need ne to cone to
Mchigan to review files or for the
production of files.

Q Was there any witing that
menori alized the words that you' ve just
spoken?

A | don't believe so. | can't
recall every single witing.

Q Have you reviewed your files to
| ook for any witings discussing that issue
since the inception of this |awsuit?

A | know I reviewed maybe with
Mark there were sone e-nmails in that general
time frame and there were tine records in
that tinme frame that we | ooked at the | ast

time | was here, but independent of that, no.
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Q Did you | ook for any
conmuni cati ons between you and M. Meiresonne
concerni ng whether or not you should go to
M chigan to review the docunents since the
inception of this [awsuit?

MR. ANESH Can | have the
question read back.

(Record read.)

MR. ANESH (bj ection, asked
and answered. He referred to tine
sheets previously. Over ny objection
you can answer.

A | don't know what | even could
have | ooked at given that | had turned the
files over to M. Meiresonne and ny e-muils
fromthat time frame were not available so |
don't know what | could have | ooked at other
than the tinme sheets that were nentioned.

MR. BLUESTONE: Exhibit T.

(Plaintiff's Exhibit T,
Docunent, marked for ldentification.)

MR. ANESH. Do you want to
maybe refer to it as 27 on 3/1?

MR. BLUESTONE: |'mgoing to do
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bot h.

MR ANESH It elimnates the
need to --

MR. BLUESTONE: | appreciate
that, but I'mgoing to do both.

Q | "' m going to show you what was
mar ked Exhibit T which was previously nmarked
27 on 3/1/11. Ask you have you seen this
docunent bef ore?

A This is part of an exhibit |
saw last tine. It kind of |ooks famliar to
me. Not the format, but | nean the substance
of the e-mail.

Q The format is one of the
i mportant things that |1'm asking you about.
Do you recognize this format now that you
have seen a second exhibit, sir?

A No.

Q Do you see the words it should
be rather limted since we did clean out sone
detail s because of space...?

A | see the words.

Q Do you renenber seeing those

wor ds before?
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A | don't renenber unless it came
up at ny last deposition session.
Q Did you discuss with M.
Mei resonne back in 2003 the neaning of those
wor ds and whet her or not any docunents were
t hrown away?

MR. ANESH. Note ny objection
to the formof the question. The
e-mail to M. Meiresonne asked if any
documents were thrown out so this is
the response so | don't know what
docunents you' re tal king about.

MR. BLUESTONE: Either do I,
that's what I'mtrying to find out.

MR. ANESH | have to object to
the formof the question because are
you tal ki ng about did he have any
di scussi on about 2003 docunents being
t hrown away because the e-mail clearly
refers to '99 to 2001 docunents being
t hrown away.

MR, BLUESTONE: You can tw st
ny question any way you want, but

that's not what | asked. |If you need
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it read back, have it read back. |
asked himdid he have any di scussion
at all back in 2003 which is the date
of these e-mails.

MR. ANESH About what
docunents being thrown away, that's ny
question. Are you referring to '01
docunent s?

MR. BLUESTONE: M. Anesh, |
started with docunents. 1'll go from
there. |If he said he had no
di scussi on about docunents at all,
then it doesn't matter whether they
are '03, '99 or 2010 docunents.

MR. ANESH Wth all due
respect --

MR. BLUESTONE: Sir.

MR. ANESH | nean this with
all due respect, if he just answers
t he question yes --

MR, BLUESTONE: Then |'Il1 nove
on to specificity.

MR. ANESH. | cannot rely on

you --
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MR. BLUESTONE: Then you wil|
make a notion |later.

MR. ANESH [|'Il just nake ny
obj ecti on.

MR. BLUESTONE: You al ready
did, sir.

MR. ANESH Ckay.

MR. BLUESTONE: And really you
can just nmake your objection. [|I'mnot
going to back down on the formso this
Is a waste of space of ny noney.

Pl ease don't waste my nbney anynore.

MR. ANESH. |'m just asking you
to be clear about docunents, '01 or
' 03 docunents.

MR. BLUESTONE: M. Anesh, |'m
not going to keep paying for your
col | equy.

MR. ANESH That's all.

MR, BLUESTONE: |'m not paying
for your colloquy, sir.

MR. ANESH. Go ahead, go ahead.
A | think I need the question --

are you rephrasing?






© o0 ~N o o b~ w Nk

N N N N N N N N N T o i o e
o A~ W N P O © 00 N oo 0o~ W N -+ O

287

M LLER

Q Yes. Did you have any
conversation about which docunents if any
were thrown out with M. Meiresonne?

MR. ANESH (nbj ecti on.

A Eventual |y, vyes.

Q When, sir?

A We certainly had many, many
di scussi ons when the spoliation notion was
made.

Q That was Decenber or |ater of

2003; is that right?

A Maybe | ate Novenber, sonething
i ke that.

Q | mtal king about back in
April, did you have any conversations back in

April contenporaneous with these e-nmails?
MR. ANESH. Obj ecti on.

A | don't recall.

Q Did you take any notes
concerni ng any conversations you had with M.
Mei resonne back in April of 2003
cont enpor aneous wWith these e-mails?

A | don't recall.

Q Have you | ooked back through
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your files since the |ast deposition for any
docunents at all whether in digital form
paper form note formor any other form sir?

A No, | have not | ooked back
t hrough fil es.

(Plaintiff's Exhibit U,

E-Mai |, marked for ldentification.)

Q Sir, I"'mshowi ng you Exhibit U
which is also Exhibit 28 from3/1/11. |'m
going to ask you is this an e-mail fromyou
to M ke Meiresonne?

A | could only tell you that it
appears to be.

Q You will note that this is in a
different format fromthe prior exhibit.
Have you seen this format before with regard
to e-mails fromNM I I er @/RAl aw. cont?

A |"mnot certain. Wat's making
me uncertain is this linked to |ine.

MR. ANESH Were is that?
MR. BLUESTONE: Third line in
t he header.
A The bottom | ooks a little bit

cut off. There appears to be sonmething on
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the bottomcut off and I don't know if that
woul d make me less or nore famliar wth the
format of the docunent.

Q | understand. Does that nean
you do recognize it or don't recognize it?

A | said |I'mnot sure because of
that |inked to Iine.

Q So just froma | anguage point
of view, how does the linked to line make it
nore or less likely that you recognize this?

MR. ANESH. Note ny objection
to the formof the question.

A It makes it less |ikely.
Sitting here today | don't recall when |
print out an e-mail after | send one that it
has a linked to Neil Mller line onit.

Q Under st ood so that neans you

don't recognize this format?

A | said that's what's giving ne
t he pause.
Q | understand, that's great. Now

do you recogni ze any of the |anguage in the
e-mail?

A. ' m not sure | understand what
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you nean by recogni ze the | anguage.
MR. ANESH. Note ny objection

to the formof the question.

Q Did you author this?
A | don't recall.
Q Do you recogni ze any of the

wor di ng or the | anguage or the phraseol ogy of
what's witten here?
MR. ANESH. Note ny objection

to the form

A | recall some of the issues
t hat are di scussed here.

Q Not the issues, |'mtalking
about the |anguage itself?

A It goes hand in hand. | do
remenber about under prints that being an
I ssue so when you say the | anguage about the
under prints, | don't recall that's the way I
drafted it, but | do recall that was an issue
in the case.

Q Yes, sir, | understand that.
What |'mtrying to hone in on it appears to
me fromthis exhibit that you are the author

and I"'mtrying to find out if you recognize
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t he | anguage and whet her you are the author
of this and Mark -- don't answer.
MR. ANESH. Cbj ection, he

al ready did.

MR. BLUESTONE: That's fi ne.

A | don't knowif I'mthe author
of this or not.

Q Thank you, sir

MR. BLUESTONE: Exhibit V.
(Plaintiff's Exhibit V,

Letter, marked for ldentification.)

Q Sir, I'"'mshow ng you an Exhi bit
which is marked Exhibit V as in Victor and is
also Exhibit 31 on 3/1/11. This is a letter
that bears the words on top M|l er Rosado &
Al gios. Do you recognize this particular
letter, sir?

A | recognize it to be a letter
with ny signature. Do | recall witing it,
no.

Q When | say do you recogni ze
this letter, |I'm saying do you recogni ze this
particular. Cbviously it has your |etterhead

at the top, it has a signature |line which
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bears your nanme typewitten at the bottom
but when | ask that question | mean do you
recogni ze this letter?
MR. ANESH Note ny objection.

A | don't know how to answer when
you say recognize this letter. It's
certainly our letterhead or a reproduction of
our letterhead. It's ny signature. Wen you
say do | recognize it, | don't renenber it.

Q What |'mtrying to get at is
not your inferential understanding that it
probably is fromyour law firm |'m asking do
you renenber this particular letter for sone
reason or another?

MR. ANESH Sane objecti on.

A No, | don't recall it.

Q Is this your signature on page
two, sir?

A Yes.

Q Did MIler Rosado back in 2003

use Airborne Express to send packages or
letters or mail to clients?
A | believe we did.

Q Look at page 2, sir, the second
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full paragraph starting with the words |I'm
assumng. If you read the rest of that Il

ask you sone questions.

A Yes, | see that.

Q Do you renenber witing those
wor ds?

A | don't remenber witing those
wor ds.

Q You use the term M chi gan

counsel, do you see that term sir?

A Yes.

Q What's your present
under st andi ng of what you neant by that term

back on June 12, 20037

A He had a firmin M chigan,
think it was Mka Meyers, | don't know how
you spell it and a fell ow named Ron Redi ck

and they were assisting in terns of the
plaintiffs producing docunents in M chigan or
third party plaintiffs and third party

def endant s produci ng certain docunents in

M chigan and they were going to be there to
revi ew t he docunents bei ng produced by

plaintiffs or third party defendants in
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M chi gan.
Q s it your current belief that
M chi gan counsel had been engaged or had
agreed to be present at the docunent
production at 1QS s offices?
MR. ANESH. Note ny objection

to the formof the question. Wich

docunent ?
A No.
Q The docunent production on July

29, August 3, whatever the dates were?

A To the docunent production in
| QS s office the answer is no.

Q To make sure | understand it
and not just to cross-exam ne you, when you
say the answer is no, is it your present
under st andi ng they woul d not be present in

M chigan for the docunent production at 1QS s

of fices?
A Pl ease read it back
(Record read.)
A Correct.
Q Did you ever have an

understanding or belief that they were to be
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present at the M chigan offices of 1QS for
t he docunent production in late July, early
August ?

A No.

Q What did you nean by the words
that were witten in this paragraph starting
with the words | am assum ng?

A This is now concerning the
plaintiffs and third party defendant's
docunent production to us. Just |like we said

there is certain docunents we're producing in

M chi gan - -
MR. ANESH Let himfinish. Go
ahead.
A They were produci ng docunents

at their Mchigan counsel's office and again
M. Meiresonne, | don't know at this point we
deci ded whether or not | would cone out here,
but clearly M ke expressed an interest in
rather than ne flying out to Mchigan to
obt ai ni ng and handl i ng copyi ng t hose
docunments that his M chigan counsel who filed
his own M chigan action which was stated at

t hat point would handl e that.






© o0 ~N o o b~ w Nk

N N N N N N N N N T o i o e
o A~ W N P O © 00 N oo 0o~ W N -+ O

296

M LLER

Q So am | correct that the
| anguage in this particul ar paragraph refers
to Thomas' production to | QS?

A Thomas and the third party
def endant s.

Q Production to | QS?

A Yes.

MR. BLUESTONE: W
(Plaintiff's Exhibit W

E-Mail, marked for Identification.)

Q Sir, 1'"'mshow ng you Exhibit W
which is also marked Exhibit 36 on 3/1/11.
Do you recognize this e-mail ?

A No.

Q Is this from M. Redick to who
you just referred?

A It appears to be.

Q The printing is very small
Coul d you read what is witten from Ron
Redick to Neil Mller?

A Yes.

Q It says sonething about 15
bankers boxes, do you see that?

A | see where it says that.
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Q Prior to July 24, 2003, did you
have any know edge or information concerning
t he vol une of docunents which were at the I QS
office for the 1 QS docunent production at
their offices in late July, early August?

MR. ANESH. Note ny objection

to the formof the question.

A We are not tal king about the
docunment production in Exhibit Wnow, you are

t al ki ng about docunent production at QS s

of fices?
MR. ANESH. You just switched
iIt. Do you nean to do that? | don't
t hi nk you do.

MR, BLUESTONE: No.

MR. ANESH. The w tness poi nted
out that he's referring to the
docunent producti on.

MR. BLUESTONE: Don't testify,
Mark. Stop. | appreciate your help.
Don't testify. [I'Il just work ny way
through it as stupid as | am

MR. ANESH. Did | call you

st upi d?
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MR. BLUESTONE: |'m saying the

wor d.

MR. ANESH | never said that.
MR. BLUESTONE: | didn't say
you did. Stop, stop, stop, Don't

hel p.

MR. ANESH. Don't hel p, but
don't try to twist it either.
MR. BLUESTONE: Then obj ect.

Your witness is an educated attorney

who knows his facts. He can answer the

question honestly as I'"'msure he is

and he will straighten ne out if I'm

wong. We will get through this a | ot

qui cker if you don't help. |

appreci ate your hel p.

Q Sir, is this a docunent
production at Thomas' office that you
referred to?

MR. ANESH (nbj ecti on.

A At Thomas' office, no.

Q Tell me what docunent
production the nessage in Exhibit Wrefers

to?






© o0 ~N o o b~ w Nk

N N N N N N N N N T o i o e
o A~ W N P O © 00 N oo 0o~ W N -+ O

299

M LLER

A It's referring to the docunent
production that | think was also referred to
in the last exhibit. MIler Johnson was
Thomas' counsel in M chigan and that was the
production of docunments of Thomas and/or the
third party defendants.

Q Wul dn't that be Thonms
production of docunents to | QS?

A Third party defendants. You
said at Thomas' office and it was not at
Thomas' office.

Q At the office of Thonms
attorneys?

A Correct.

Q This was Thomas and third party
def endants' production to | QS?

A Right. 1'mnot even certain if
there are any Thomas docunents in here or
this was all third party defendants who |ived
in M chigan and | ndi ana.

Q Now, sir, as of July 24, 2003,
am | correct that that docunent review of
| @' s docunents at 1QS s office had not yet

t aken pl ace?
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A Correct.

Q As of that date, sir, did you
have any know edge of the vol une of docunents
at the 1QS offices?

A Not specifically. | knew there
were going to be a | ot of docunents being
produced. It was all the advertiser files.

Q A |l ot of documents can nean two
boxes or two million boxes. Did you have any
i dea of the approximate nunber of docunents?

MR. ANESH. Obj ecti on.

A No, | do not.

No, you do not or no, you did
not ?

A Bot h.

Q My questions are not as of
t oday, but as of July 2003?

A Ckay.

Q Had anyone on your behal f or
your law firm s behalf reviewed any of those
docunents prior to July 23, 20037

MR. ANESH (bj ection, asked
and answered. You can answer.

A. The short answer is |'m not
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sure if sone sanpling of those docunents may
have been either produced in our earlier
docunent production or sent by Mke at sone
point. | don't recall if that m ght have
happened, but certainly we did not reviewthe
vast, vast mgjority of docunents out there.

Q Had anyone prepared a |ist of
t he docunents that existed that were to be
shown at the docunent production?

A | do not recall that.

Q | do not recall that neans a
couple of different things so | have to ask
you about that. Do you renenber whether a
list existed in July of 2003?

A No.

Q Do you know whether a |i st
exi sted in 2003?

A Al | could say is | don't
recall ever seeing one sitting here today.

Q Did you ever discuss a |ist
t hat m ght have existed in 20037

MR. ANESH Note ny objection.

A ' m not sure how to answer

that. Discuss a list that m ght have
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exi st ed.

Q Did M ke Meiresonne say | have
a list of the docunents even though you have
not seen it?

MR. ANESH. Obj ecti on.

A | don't recall that.

Q " mgoing to ask you not to use
the terml don't recall that and the reason
"Il ask you --

MR. ANESH. No, you're not
going to tell himhow to answer.
MR. BLUESTONE: Don't interrupt

me again. You nmake an objection at

t he end.
Q The reason |I'Il ask you not to
use that termis because it's euivocal. It

can nean | don't know or | don't renenber and
it can nean two different things at the sane
time and it's not a hel pful answer. It's your
choi ce what to answer and your counsel can
raise his hand to ne in a gesture saying |

obj ect and he may object very well, but the
truth is it doesn't help either of us to give

me an equi vocal answer. |'mgoing to ask you
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if you remenber | woul d appreciate a yes or
no when it's possible.

A | would like to consult ny
counsel as to whether | shoul d abide by your
request or not.

Q Take as |ong as you w sh.

MR. ANESH. Let's go outside.

This is why it's taking a year and a

day.

MR. BLUESTONE: No, it's not.
MR. ANESH Yes, it is.
(Recess taken.)

MR. ANESH Go ahead.

MR. BLUESTONE: X
(Plaintiff's Exhibit X

Docunent, marked for ldentification.)

Q Have you seen Exhibit X which
is now before you, sir, also marked Exhibit
39 on 3/1/11?

A | believe I have.

Q When was the first tine that
you saw this, sir?

A Either in the -- either at the

deposition, ny |ast deposition session or
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perhaps in reviewng with counsel prior to
deposi ti on.

Q You see the words just above
t he word thanks, anything else you can think
of not --

MR. ANESH It's not what it
says.

Q Anyt hi ng el se you coul d think
of or not to include, do you see those words?

A | see the words.

Q Did you have any conversations
with Mke Meiresonne in and about July 27,
2003 about the contents of the docunents or
t he vol une of the docunents to be produced at
the 1QS offices?

MR. ANESH Note ny objection.
(Record read.)

A G ven the tine frame of your
guestion, I'msure |I would have sonmewhere in
that time frame had suggestions with M ke
about either or both of those subjects.

Q Do you know whet her you
actual ly did?

A No.
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Q Do you have any notes about any
conversations on that topic?
A No.
MR. BLUESTONE: Y.
(Plaintiff's Exhibit Y,
Docunent, marked for ldentification.)
Q It's Exhibit Y marked 43
previously. Have you seen that Exhibit
bef or e?
MR ANESH It's Exhibit 43 on
3/1/11 and it's Exhibit Y on 3/7/11.
For the record we'll identify
a letter from Quick Search from Nei
MIler dated Decenmber 9, '03.
| want to identify it since |
don't have a copy.
MR. BLUESTONE: The exhibit tab

does a fine job of it.

A | s there a pendi ng question?
Q Have you seen that before?
A | don't recall it.

Q Do you know t he name Sarah

Br oene?

A | renmenber the name comi ng up
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occasionally with M ke Meiresonne.

Q Had you di scussed Sarah Broene
with himat or about the tinme of Decenber 9,
20037

A Somewhere along the line in
di scussing with M ke the spoliation notion
which is this tine frane | think her nane

cane up as to whether she m ght have sone

rel evant information. | don't recall the
speci fics.
Q Did you ever speak with her

concerning any facts of the case?

A No, | don't believe | did.

Q Was an Affidavit obtained from
her concerning any of the facts of the case?

A | don't believe so.

Q Was an attenpt to obtain an
Affidavit made fromher to get one from her
-- was an attenpt nmade to get one from her?

A | don't believe so.

Q Did you have a discussion with
M. Meiresonne about whether or not to get an
Affidavit from Sarah Broene?

MR. ANESH. Obj ecti on.
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A | don't recall.
Q Did you ever determ ne through

conversations with any person what
i nformation Sarah Broene m ght have which was
relevant to the Thonas verses | QS case?

MR. ANESH. Obj ecti on.

A | don't recall the specifics,
but 1'msure | did.

Q Was Sarah Broene the editorial
manager of | QS?

A | don't recall at this point.

Q Did she have information
concerni ng whet her or not websites or other
proprietary informati on was copied as a
matter of regular course at |QS?

A Coul d you read that back

(Record read.)

MR. ANESH. (bj ection. How
woul d he know what information she
possessed?

MR. BLUESTONE: That's one of
the facts of the case here.

MR. ANESH. How woul d he know

what information she possessed?
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MR. BLUESTONE: By doi ng an
i nvestigation and speaking with
peopl e. Make your objection. Stop
cui ng himhow to answer.

MR. ANESH. |'m not cuing him
how t o answer. You are aski ng hi mwhat
soneone el se knew.

MR. BLUESTONE: Fine, just nake
your objection.

MR. ANESH (nbj ecti on.

A It's hard to answer the
guestion as you posed it. M recollection of
Sarah Broene is that she was not involved in
t he tossing of docunents in 2001. She was
hired after that point and she was not
enpl oyed, at least | don't believe she was
enpl oyed, at the tine of the docunent review
that occurred in 2003, the project where M.
Mei resonne di scarded docunents.

MR. BLUESTONE: Z.

(Plaintiff's Exhibit Z,
E-Mails, marked for ldentification.)
Q Sir, Exhibit Zis a three page

docunent that contains nmultiple e-mails. [|'d
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like you to ook at the first one which is
dated July 27, 2003 at 13.46.11 hours. Have
you seen that first e-mail before?

A Didn't you just showit to ne?

Q It's the sane one, isn't it?

MR. ANESH: Yes.

Q Looki ng at the next one on the
first page dated 11 February 2006, 18.57.29,
have you seen that one before?

A | believe I have.

Q That one contains a reprint of
an earlier e-mail dated August 3, 20037

MR. ANESH. Note ny objection.

Q That appears on this printout
in bold. Have you seen that particular
e-mai|l which seens to be a reprint of an
August 3, 2003 e-mmil ?

A Just fromlooking at it I think
it my be a fax, not an e-mail, although it's
hard to be sure, the August 3, 2003 I'm
t al ki ng about now.

Q If it was a fax, have you seen
t hat ?

A. | believe | have.
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Q Looki ng at the next e-nai
which is dated 11 February 2006 at 15.59. 16,
did you wite that e-mail ?

A | appear to have, yes.

Q You see in the second paragraph
the words | don't see a response that | nade
to your July 27, 2003 e-mail?

A | see that.

Q Does that indicate to you that
at that tinme back in February 2006 you did
sone sort of a search for whether or not
there was a response to the e-mail ?

A For sone kind of e-nmail
response or a fax response, yes.

Q Do you have any particul ar
recollection of witing this e-mail?

MR. ANESH Wi ch one?

Q The 11 February 2006 e-mail ?

A In a general way yes because of
the storm situation.

Q There was a | arge snowstorm or
sonet hi ng?

A They were predicting one and

that's why | renenber giving himny hone
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e-mai | address and ny hone phone nunber
because | was going to work from hone rat her
than in the office.

Q Back then you had the
opportunity and the ability to search for
e-mail s and faxes that m ght have been
responsive to his July 27, 2003 e-nmail ?

MR. ANESH Note ny objection.

A Yes.

Q What woul d you have searched at
that tine, sir?

A | woul d have searched ny
e-mails for that tine period and | would have
| ooked at my witten correspondence files.

Q Was it your practice back in
July of 2003 to read an e-nmail and then
delete it?

MR. ANESH. Note ny objection.

A I n general ?

Q Wth regard to |1 Q5?

A No, that would not have been ny
practice to delete it right away.

Q What was your practice with

regard to e-mails at that tine?
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A My practice is other than for
per haps very short perfunctory e-mails about
sone topics ny general practice was to retain
e-mails until the conclusion of the case.

Q How did you retain them in
el ectronic fornf

A | would just |eave themon ny
in box and sent box.

Q In el ectronic forn®?

A Yes. | also reprinted nost

e-mails going or comng and put themin the

file.
Q | n paper fornf
Yes.
Q Did you delete the e-mails from

the 1 QS case at sone tine?
A At sone point |ater on, yes.
When, sir?
A When the representati on ended.

Took up a lot of space in ny boxes.

Q You did not archive themin any
fashi on?
A W printed. M practice is to

print out e-mails so they would have been in
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my file.

Q You did not archive themin
digital format?

A No.

Q What did you do with the paper
printed versions of those e-mails?

A They shoul d be in our
correspondence files which eventually |ater

on were turned over to M. Meiresonne.

Q Al'l of your correspondence
files?

A | believe so, yes.

Q You didn't maintain any copies

of the correspondence files?
A Correct.
MR, BLUESTONE: AA.
(Plaintiff's Exhibit AA
Docunent, marked for ldentification.)
Q This is a docunent that's Bates
marked MIler 03772. 1t's dated 8/15/05.
Did you author this?
A | believe so.
Q How do you know that you

authored it?
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A | see ny nane at the bottom and
| was certainly in charge of the litigation.

Q Do you recogni ze the format of
the printout?

A No.

Q Was this an e-mail, a fax, a
| etter or sonething el se?

A It's not a letter for sure.
Whether it's an e-mail or just a docunent |
created, you know, typed up on ny Wrd
Perfect and gave it to Preeti.

Q Who is Preeti?

A She was an associ ate we had for
a few nont hs.

Q An attorney?

A She cane right out of |aw

school and she had not been admtted to the

bar .
Q A | aw school graduate?
A Correct.
Q But not yet an attorney?
A Correct.
Q Sol el y because of bar

adm ssi on?
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A Correct.

MR BLUESTONE: O f the record.
(Di scussion off the record.)

Q What was the purpose of this
letter, sir?

MR. ANESH. Note ny objection

to the form He didn't say it was a

letter.

Q What's the purpose of this
communi cation or witing?

A Thomas had started a second
action against QS at sone point in the
sumrer of '05. W had to answer it and |
asked her to do sone research

Q | see that in the bottom
paragraph it says should you desire to use

Westl aw, do you see that?

A Yes.

Q Westl aw i s conputerized | ega
research?

A Yes.

Q Did your office use Westl aw for

conput eri zed | egal research?

A Yes.
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Q Did you mai ntain an account
whi ch cat egorized whi ch work was done for
whi ch clients?

MR. ANESH. Note ny objection
to the formof the question; work or
research?

MR, BLUESTONE: Research
Q VWi ch conputerized | ega

research was performed for which particular
clients?

A | know when | go on to Westl aw
though | can't be sure at that tinme if it was
the sane that they ask you to put in a client
| D and ny general practice was to put one in

Q Did you charge 1QS for the
conputerized | egal research costs aside from

time, attorney tine you needed to do the

research?
A No.
Q So there were no conputerized

| egal research charges to the client?
A There shoul dn't be for any
reason.

Q At any tinme prior to August 1
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2003 did you send a letter to I QS that
advi sed them of any obligation to put a hold
on docunents or to hold on to docunments or to
put asi de docunments for discovery purposes?
MR. ANESH. Note ny objection.

A To the best of ny recollection,
no.

Q Did you make any effort to
identify persons who had created any
docunents at | QS?

A Wio created docunent --

MR. ANESH. Note ny objection.

A "' m not sure | understand what
you nmean by created docunents.

Q In the | argest general sense,
any persons who were in existence who had
participated in the creation of docunents,
maki ng, witing, printing, creating?

A On a nore general |evel
certainly preparing the automatic disclosures
at the outset of the discovery process | went
over, reviewed with M. Meiresonne every
person who was involved in, | don't know if I

woul d say a Thomas rel ationship or the
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creation of websites and things |Iike that so
if that's what you mean by creating
docunents, |'mnot sure.

Q Did you determne at any tine
prior to August 1, 2003 the actual nunber of
docunents which were in existence and which
were being presented to the Thomas plaintiffs
for their review at the docunent production
at 1 QS offices?

MR. ANESH Can | have that
question read back.

(Record read.)

MR. ANESH. Note ny objection
to the formof the question. In

exi stence when?

Q Prior to August 1st?

MR. ANESH. Note ny objection.

| don't understand. You can answer.

A The actual nunber, no.

Q Do you even know the nunber of
boxes of documents that were being presented
at the 1 QS docunent production?

MR. ANESH. Note ny objection.

A You say boxes. | don't believe
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t hey were being produced in box form There
were advertiser files that were being
produced. There were other records being
produced. | don't believe it was being
produced or | don't recall whether or not
t hey were being produced in box form

Q Did you discuss with anybody at
| @S the contents of the files, folders,
boxes, filing cabinet, drawers or other
recepticles for the docunents that were being
produced at the document production?

MR. ANESH. Objection to form
and objection asked and answer ed.

A |''msure | did.

Q Did you determ ne whether there
were any privileged docunments therein?

A | certainly discussed with M ke
on a general |evel what the contents woul d be
and there were as far as | knew adverti ser
files would not contain any attorney/client
conmuni cati ons.

Q Di d you know whet her or not
there were any privil eged docunments within

those files whether they should have been
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there or they should not have been there?
MR. ANESH bjection to form

A Since | did not personally
reviewthe files, | cannot tell you if a
privileged docunent was in there.

Q Did you issue any instructions
to 1QS, Mke Meiresonne or to anyone el se
concerning review of the docunents before the
producti on?

A | don't recall that.

Q Is it that you don't recall it
because it didn't happen and you don't
remenber it not happening or is it that you
don't renenber whether you did it or not;
that's the problem!| have with | don't recal
t hat ?

MR. ANESH. Obj ecti on.

A To the best of ny recollection
| don't recall.

Q Thank you. Do you know of any
docunments at all in which you directed or
gave instructions to I QS on a review of the
docunents before the production?

MR. ANESH. Note ny objection
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to the form
A Could you read it back to ne.
(Record read.)
MR. ANESH (nbj ecti on.
A |f you are referring to the
production in August?
Q That's the production I'm
referring to, yes.
A Then the answer is no, | don't
recall any such thing.
Q Do you know of any such
docunents is what nmy question really is, not

whet her you recall themor not?

A | don't know of any such
docunent s.
Q Do you know of any docunents in

whi ch 1 QS was gi ving guidelines on which
docunents were to be produced in August?
MR. ANESH. Note ny objection
to the formof the question.
A Coul d you read it back, please.
(Record read.)
A You showed nme a coupl e of

e-mails, but | don't think those were
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instructions.
Q My question is do you know of
any --
A | don't know of any, but |I'm

trying to remenber the docunents you | ust
showed ne there.

Q Assuming -- we'll take your
answer as except for those docunents which
m ght have been marked as exhi bits already,
do you know of any ot her docunments?

A No.

Q Did you have any phone
conversations during the nonth of July 2003
with M ke Meiresonne about which docunents to
produce at the docunment production?

MR. ANESH. Note ny objection
to the formof the question.

A |''msure | did.

Q Do you have any notes
concerni ng those phone conversations?

A No.

Q Do you have any bills
concerni ng those phone conversations?

A My tinme records mght show if |
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spoke with M. Meiresonne about docunent

producti on.

Q Do you know?

A |'d have to |look at mnmy tine
records.

Q | "' m sayi ng do you know as you

sit here today? Wthout | ooking at a
docunent to refresh your recollection do you
know of any?
MR. ANESH Note ny objection.
A | assume because | know | had
conversations wth himabout docunent
production in the time frame | would assune

ny time records would reflect that I did. Do

| know that they do, | would have to | ook at
them | assume that that would be there.
Q Did you discuss the issue of

privileged docunents with M ke Meiresonne
prior to the August docunent production?

MR. ANESH:. You keep asking
about privileged docunments. There's no
al l egati on here that he --

MR. BLUESTONE: Don't clog ny

record.
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MR. ANESH. C og your record.
You are taking too rmuch tinme on
irrel evant matters.

MR. BLUESTONE: MarKk.

MR. ANESH. Obj ecti on.

MR. BLUESTONE: Thank you.
A | don't recall.
Q Did you discuss the concept of

wor k product with hinf
MR. ANESH Sane obj ecti on.
MR. BLUESTONE: Thank you.

A At any tine or in that tine
peri od?

Q Sane time period?

A | don't recall.

Q Do you know as you sit here

t oday approxi mately how many docunents were
produced at the production?

MR. ANESH: Asked and answered.

A In terms of specific nunber,
no. | know there were a lot -- a large
vol ume of docunents produced. | don't know
t he nunber.

Q Have you ever handl ed a case
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with so many docunents before that date?
MR. ANESH Note ny objection.
A Since | don't know the nunber,
| can't put that in context.
Q Was there a particular reason
why you did not review the docunents?
MR. ANESH. Note ny objection.
Asked and answer ed.
MR. BLUESTONE: Thank you.
A It nade no sense -- talking to
M ke, it made no sense for ne to conme out
there to look at them The large part of the
production was the advertiser files. W had a
confidentiality stip in place which is what
we wanted to do before we produced docunents
in Mchigan and our thought was let them --
there will probably be a |lot of stuff that
will be largely irrelevant, let them| ook at
what ever they want and the exact vol unme was
really not a | arge concern
Q In July of 2003 how many
attorneys were working in your office?
A Thr ee.

Q The three partners?
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A Correct.
Q Any paral egals with paral ega
credential s?
A Not with paral egal credentials.
Q Any | egal assistants wth any

kind of particular credentials?

A | don't know what you nean by
particul ar credential s.

Q | believe there's |lega
assi stant credentials in which you could get
a degree.

A | don't believe there's anyone
who had formal training.

Q Do you have any enpl oyees who
were serving in those capacities wthout

t hose particul ar credential s?

A Yes.
How many?
A One.
Q What was that person's nane?
A Bonni e Si egel .
Q Ms. Siegel was working in July

of 20037

A | " m al nost positive, yes.






© o0 ~N o o b~ w Nk

N N N N N N N N N T o i o e
o A~ W N P O © 00 N oo 0o~ W N -+ O

M LLER

Q Does she work there today?

A Yes.

Q What kind of work was she doing
in 20037

A She does a | ot of different

things. She will act as a secretary at
times. | know for transactions she wll
often assist in putting the docunentation
t oget her for closings and the |Iike and
contracts and the |ike.

Q This was back in 20037

A Yes. She will provide any
assi stance anyone requests on litigation
tracki ng down phone nunbers, tracking down
docunments. She will do those kinds of tasks,
not necessarily formal paral egal tasks.

Q The reason why | ask about 2003
IS you are using a present tense verb and we
are tal king about 2003. You said she wll,
do you nmean she woul d t hen?

A Sane then as now.

MR. ANESH What's the
relevancy if she didn't work on this

case?
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MR. BLUESTONE: The rel evancy
is why didn't she work on the case
obvi ously, M. Anesh.

MR. ANESH. What ?

MR. BLUESTONE: Wiy didn't
anyone go there and do the job, that's
t he rel evancy.

MR. ANESH Because he didn't
want to pay for it.

MR. BLUESTONE: |If you say so.
Maybe your client didn't want to
bot her doing it.

MR. ANESH Really? Do you
know a | awyer that doesn't want to go
any place not to get paid?

MR. BLUESTONE: | do, yes.

MR. ANESH You do?

MR. BLUESTONE: Yes, sir.

MR. ANESH. Even if he had gone
there, the docunents were already --

MR, BLUESTONE: Is this going
on the record? Strike that fromthe
record and don't make me pay for your

nmusi ngs.
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Q Eventual ly a spoliation notion
was nmade?
A Yes.
Q G ve ne your best understanding

today of what the nature of the spoliation
notion was when it was nmade?
A The spoliation notion contended

that all sorts of docunents had been
di scarded in the run up to the August 2003
docunent production. There had been |'I| say
a week long project and Lisa Dokter provided
an Affidavit to Thomas saying that all sorts
of docunents had been di scarded and had been
revi ewed and di scarded in the week prior to
t he docunent production in August 2003.

MR. ANESH You done?

THE W TNESS: Yeah

MR. ANESH Go ahead, |'m

sorry.
Q The spoliation nmotion was nade
on paper?
A Yes.
Q Was your receipt of the notion

itself your first understanding that there
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was a spoliation notion to be made or did you
have any conversations with plaintiff's
counsel prior to their nmaking a paper notion?

A | don't recall any conversation
-- the answer is no, to the best of ny
recol l ection there were no conversations with
plaintiff's counsel prior to when the
spoliation notion was nade.

Q So the spoliation notion came
into your office on paper or did it cone in
t hrough electronic filing?

A This was not an electronically
filed case. Wat | don't recall is whether
there was a tel ephone call or tel ephone
nessage left by plaintiff's counsel about it.
| seemto recall even though | didn't get it
in tinme a nessage had been | eft about an
Order to Show Cause and whether | wanted to
appear or was going to appear on it the
followi ng norning, but by the tine | got it |
t hi nk the appearance had happened.

Q Did you have a conversation
with your client about the notion when you

| ear ned about it?
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A |"msure | did.
Q At that nonent --

MR. ANESH. \Wat nonent;
conversation, receipt?

MR. BLUESTONE: Let ne finish
the sentence, Mark, before you break
in. | was going to say at that nonent
when you spoke to your client for the
first tine about the notion.

MR. ANESH. Stand corrected.

Q Did you have any di scussion
about whet her docunents had been di scarded?

A | don't recall if it was in the
first conversation or the second, but sone
time very soon thereafter, yes.

Q Let's take the time period from
when you first | earned about the notion to
when you put in whatever opposition papers
you eventually put in, this is the tine
period we're tal ki ng about now, | earning
about it to putting in your opposition
papers. Did you have conversations with your
client about the nature of the docunents

whi ch were presented to the Thonas
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plaintiffs?
A Yes.
Q Was your client able to state

t he nunbers of docunents that were presented
to the Thomas plaintiffs?

A | believe he did.

Q Did he have a list of the
docunents which were presented to the Thomas
plaintiffs?

A Not that | recall seeing.

Q Have you ever seen a list of
t he docunents which were presented to the
Thomas plaintiffs?

MR. ANESH (bj ection, asked
and answer ed.

A Not that | recall seeing.

(Recess taken.)

Q What relief did the spoliation
notion seek?

A | think it certainly sought to
strike his pleadings. It may have al so asked
for alternative leave if they did not get
t hat .

Q When you say strike his
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pl eadi ngs, could you be a little nore
specific?

A Striking the pl eadings of
| ndustrial Quick Search, | think it's
Mei resonne & Associ ates and M ke Meiresonne.

Q That woul d be both the Answer
and the Counterclains?

A And the Third Party Conpl ai nt,
yes.

Q Tell me what effect striking
the answer of 1 QS, Meiresonne & Associ at es,
M chael Meiresonne and John Does 1 through 5
woul d have had at that tine?

MR. ANESH Note ny objection,
calls for a legal conclusion. Over ny
obj ection you can answer.

A It means the Conplaint at that
poi nt woul d be unopposed and the plaintiff
coul d get danages on the causes of action in
the Conplaint. It neant the counterclains
woul d be stricken, there could be no recovery
on themand the third party -- the
affirmative clainms in the Third Party

Conpl ai nts could no | onger be pursued.
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Q Coul d the defendants litigate
over the anount of damages after the striking
of their Answer?

MR. ANESH Sane objecti on.

A I n my opinion, yes.

Q Wuld it be fair to say that
the striking of an Answer in that situation
woul d have meant that they had to admt
[iability, but could still argue over the
amount or existence of damages?

MR. ANESH. Sane obj ecti on.

A | would not say admt
l[tability, but they could not contest it.
Q They coul d not contest
liability, but they could argue about the

exi stence or anount of danmages?

A Yes.

Q Had you previous to the
spoliation notion being made perforned any
| egal research on the issues of copyright
infringement in this case?

MR. ANESH Can | have the
question read back.

(Record read.)
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A Yes.
Q Tell me what |egal research you

yoursel f perfornmed?

A | personally perforned?

Q You yoursel f.

A Early on in the representation,
| can't remenber exactly how early, | had

gotten some case sites froma Mchigan firm

t hat had done sone research on Mke's behal f.
| renmenber reading those cases, doing
research, going past that research to | ook at
the law in copyright infringenent and ne
personally | renmenber hiring a Hofstra | aw
student to also do some research. Then

| ooked at the cases he came up with and did a

little further research based on his

research.

Q Was that Keith Shafer?

A That's correct.

Q You say you hired a M. Shafer
to do research. 1s Exhibit Hfromyour first

deposition sone of the fruits of that
research?

MR. ANESH. Can you hold off a
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second, please, so | can get ny copy

of the exhibit. | want to read ny
owmn. It's right here.
A Yes.

Q Ckay, thank you. You said that
you spoke with a person fromthe Mchigan | aw
firnf

A There was a Mchigan law firm
t hat had done sone research for M.

Mei resonne.

Q s Exhibit | a response to that
request for informtion?

A |"mtrying to follow the e-nmai
chain here. This doesn't |look |ike at I|east
the first couple of pages are dated prior to
our representation. |'mlooking [ater on in
Exhibit | specifically on the fourth page and
this seens to be the case | nentioned getting
sonme case citations, starting on the fourth
page appears to be an e-mail to ne with those
case citations.

Q Thank you. |Is Exhibit J which
| *'m showi ng you now further fruit of M.

Shafer's research?
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MR. ANESH. Note ny objection
to the formof the question. | don't
know what neans further fruit.
MR. BLUESTONE: | refer you to
Wng Sung verses US, M. Anesh.
A Yes.

MR. BLUESTONE: | highly
recomend you read the case for the
answer to your question.

A The answer is yes.

Q What were the copyright
i nfringenent clains against | QS based on and
by that | nmean what docunents were said to
have been copied or used or infringed upon?

A As | recall sitting here today
t he works infringed upon were allegedly the
Thomas register itself and the descriptions
of conpani es contained in there, the
sel ection, coordination and arrangenent were
all eged to have been copied and there was
this docunment witten by a fellow named John
Gennero which was al so the subject of a
copyright infringenent claim

Q At any tine during the tine
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period we're tal king about, making the notion
to your opposition papers, did you discuss
potential damages with your client?

A | don't recall.

Q Did you have conversations with
your client at all during that time period?

MR. ANESH. (Obj ection, asked
and answer ed.

A Yes.

Q Tell me what subjects you
remenber, not subjects you assume, but what
subj ects you renenber being discussed with
himduring that tinme period?

A Qur focus was as to what the
Li sa Dokter Affidavit or declaration was all
about and it quickly becanme apparent to us
that many of the docunments that Lisa Dokter
sai d had been discarded in '03 in fact had
been discarded in '01 when they were
rewiting the websites and I think this cane
up the last time | testified, but it was very
clear that in 2001 M. Meiresonne and his
staff when they were rewiting the conpany

descriptions on the websites threw out all
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the printouts that they had had in their
files. They could not have been thrown out in
2003 if they were thrown out in 2001 so we
were certainly attacking that. W had a | ot
of discussions on that subject. W had a | ot
of discussions on that subject. W had a | ot
of discussions as to exactly what kind of
di scarding did take place in 2003 prior to
t he August document production. Trying to
t hink of main topics. That was our main focus
by far were those two topics what got thrown
out in 2001 and | renenber we di scussed Jenny
Mortensen and we tracked her down at that
poi nt an ex | QS enpl oyee or M. Meiresonne
tracked her down, soneone tracked her down,
spoke with her, | got a declaration from her
and we she confirned that in 2001, naybe the
begi nni ng of 2002 as they were rewiting
websi tes, docunents concerning the website's
original content were discarded then, but it
was pre-litigation and M. Meiresonne and |
di scussed at |length that we were better off
putting the focus on the destruction in 2001

than in 2003 because it was prior to
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l[itigation and I think M. Meiresonne even
said that the majority, | think we put in the
decl arati on what the percentage was, of
websites that were rewitten by the tinme they
got a cease and desist letter.

Q Was it your position that there
was a | egal difference between docunents
whi ch were destroyed in 2001 verses docunents
whi ch m ght have been destroyed during the
on-going litigation?

MR. ANESH. (Objection to the

formof the question.

A Short answer is to sone degree.
It's never good to throw out docunments at any
time. Certainly prior to the cease and
desist letter you are on stronger |egal
ground than after a cease and desist letter,
but certainly there would be ramfications
for M. Meiresonne and |1 QS for destroying
docunments even after the cease and desi st
letter. We could not change that. It
happened, so be it, but it was stil
pre-litigation. W thought the penalties

m ght be significantly less, but it doesn't
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get around the fact that there were docunents
al so di scarded in 2003.
Q During that period of tine
again did you discuss finding Ms. Broene with

M. Meiresonne?

A | think I answered that
previously. | know we di scussed M. Broene.
Q ' mtal king about a discreet

period of tine now, not in general ever?

A We di scussed Ms. Broene.

Whet her we di scussed tracking her down or
what the substance of what she m ght have to
offer, | don't recall which of those.

Q Do you have any notes at al
about any of the conversations, discussions,
anal yses that took place during this tinme
period fromthe filing of the notion to your
opposi ti on papers?

A | don't have any such files.

MR. BLUESTONE: BB.
(Plaintiff's Exhibit BB
Docunent, marked for ldentification.)

Q Sir, you are | ooking through

BB. Have you seen this previously?
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A Not in this format. | have
seen the docunent, but not in this format.

Q | will represent to you that,
shoul d not represent, but | believe that this
format occurred when it was changed from Wrd
to PDF and | believe that you have equal
signs instead of apostrophes as a result.

A That was one of the clues that
| had not seen it in this format.

Q This is the format that | have
it inand this is the format that was
produced by your attorney at 01023 through
01042. Have you seen this before in probably
the nore correct format?

A Yes.

Q Was this authored by your |aw
firnf

A Yes.

Q Turning to page 2 it says at
t he begi nning of the page the acconpanying
decl arations of defendants M chael
Mei resonne, Lindsey Babcock, Nicole Parker
and Jenny Mrtensen not only contradict M.

Dokter's and then it goes on. Wre those al
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i ncl uded?
ANESH: Were they what?
BLUESTONE: Al'l incl uded.

3 2D

ANESH: I n what?
MR, BLUESTONE: Wth the nmeno
that went to the court.
MR. ANESH. Wen you say al

i ncluded, with the notion?

Q Were they exhibits to your
opposition papers to the notions?

A | don't knowif | would cal
them exhibits. We certainly submtted the
declarations to the court in our opposition
to the notion.

Q They were included with your
notion practice?

MR. ANESH:. | thought they were

i ncl uded in the meno.

A | don't know if they were
physically attached to the Menorandum of Law.

Q Who was it that interviewed the
persons for whom a decl aration was prepared?

MR. ANESH. Note ny objection

to the formof the question.
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A | certainly personally spoke
with each of these people |isted on page 2.
They al so may have had conversations anong
t hensel ves, but | spoke to each of these
peopl e.

Q Who aut hored their
decl arati ons?

A | did.

Q Personal Iy or through sonebody
in your firnf

A Per sonal | y.

Q Did you personally gather the
i nformation necessary to author the
decl arati ons?

MR. ANESH. Note ny objection
to the formof the question.

A For the nost part, yes. There
may have been conversations anong thensel ves
that either M. Meiresonne or Ms. Parker
rel ayed to ne.

Q You gathered the information
either directly fromthe people or from other
sources, but you personally gathered it all?

A Yes.
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Q So anything that you authored
you based upon information that you gathered?

A You keep saying | gathered. |
may have gathered it from M. Meiresonne who
gathered it from Li ndsey Babcock or Jenny
Mortensen, but fromthat sense yes.

Q Were you joined in the

aut horship of the declarations by anyone in

the firn?

A No.

Q Did you work solely on this
stuff?

MR. ANESH. Note ny objection
to the form

Q The reason | ask that is
because | see that M. Rosado has sone tine
records and I'mtrying to determne if he
partici pated here?

A Hi s participation was that
after | drafted all the papers he revi ewed
t hem nade whatever suggestions he nade. |
don't recall what they were at this point and
then | either adopted his suggestions or

rejected themas we saw fit and then it went
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out to the court.

Q Wuld it be fair to say that he
wor ked nostly as an editor of the papers?

MR. ANESH Note ny objection.
Q And you worked as an aut hor of

t he papers?

MR. ANESH. Note ny objection
to the formof the question. He
didn't say he worked as an editor.

A | certainly did all the
drafting. Did he edit, he reviewed them
can't be sure if he made one change to it.
He may have, but | just don't recall at this
poi nt .

Q D d Lindsey Babcock give you
any information about what docunments were at
the QS offices at the beginning of June 2003
and whi ch docunents remained still in
exi stence at the 1 QS offices as of July 29,
20037

MR. ANESH Can | have that
read back before you answer, please.

(Record read.)

A | don't recall using those
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particular -- that particular tine frame June
2003 and July 29.
Q Are you famliar with what's

cone to be called Project A ax?

A | renmenber being educated about
it at the tinme, but I'mnot sure if | was
educated about it in the time frame of the
spoliation notion or | think it came up
before then, but it may have al so cone up at
spoliation, |I'mnot sure.

Q Was work perfornmed on the 1 QS
docunents in the nonth prior to the docunent
production?

MR. ANESH Note ny objection,
wor k perfornmed?

MR BLUESTONE: |'mtrying to
go fromthe general to the specific.

MR. ANESH | don't know what
you nmean by work perfornmed or by who
so | have to object.

Q Was it alleged that docunments
were di scarded during the nonth prior to the
docunent production at the 1QS offices?

A Yes.
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Q "1l call the activity of
organi zing, putting into shape or otherw se
working on the files as working on the files,
that's what 1'mgoing to call it for the
pur poses of this deposition.
MR. ANESH | don't understand
It. You just asked if there were any
al l egations that --
MR. BLUESTONE: This doesn't
refer to the prior question.
MR. ANESH. It's very difficult
to separate what you're tal king about,
" msorry.
MR, BLUESTONE: You have to
listen nore carefully.
MR. ANESH. |'mlistening as
carefully as | can
MR. BLUESTONE: Don't encunber
ny record anynore, please.
MR. ANESH What are you
referring to?
Q Was Proj ect Aj ax anot her nane
for the work that was being perfornmed on the

files in the nonth prior to the docunent
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producti on?
MR. ANESH Note ny objection.

A Not as you -- fromwhat | was
told by M. Meiresonne and others not as you
defined working on the files.

Q What was M. Meiresonne's
position as to what went on with the files in
the nonth prior to the docunment production?

A You keep using that time frame
the nonth prior. The discarding of docunents
was basically done the week prior to the
production of docunments in August 2003 that
was the basis for the notion. | can only
tell you what was set forth in the
decl arati on was ny understandi ng of what had
happened.

Q What was M. Meiresonne's
position as to what happened?

A As | recall you could | ook at
his declaration. Sitting here today as |
recall it is he had seen that the reverse
side of sone paper had been used by his staff
to print docunents out on so in other words

if his staff was going to print sonething off
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the conputer, they took eight-and-a-half by
11 paper that was in the recycle bin that had
sonet hi ng on one side and used the other side
of the paper to print it. His position was
that he took a | ook at the files sonewhere
around a week prior to the production, saw
that he had a | ot of personal infornmation
that was on the other side of a paper in the
files so initially it started out, this was
according to him he wanted to start out by
in effect producing only the relevant side
and not his personal information that was on
t he ot her side.

According to M. Meiresonne and
| believe Ms. Parker, Ms. Parker said gee, as
long as we are going through the files, let's
clean out a lot of other stuff that's in the
files that's conpletely irrel evant and just
takes up a lot of space. M. Meiresonne's
position, but it was not believed by the
court, was that the review process that took
pl ace was effectively to not produce the side
that had the personal information, but the

copy of the side that did and to cl ean out
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those files the way Ms. Parker had suggested
doing with a lot of ranking reports and ot her
ki nds of docunments that to M. Meiresonne had
no bearing on the lawsuit, but | didn't know
this at the tinme it happened.

Q What was it that you didn't
know at the tine it happened?

A That this review process had
even taken place. | did not know at the tine
until the spoliation notion cane in that
there was personal information on one side
and other information relevant to the
advertiser file on the other side. | did not
know t hat they were discarding any kind of
docunent s what soever

Q During the week prior to the
docunent production, did you have any
conversations with M. Meiresonne about
getting ready for the docunent production?

MR. ANESH (bj ection, asked
and answer ed.

A | believe I did.

Q Do you renenber the sum and

substance of those particul ar conversations?
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A No.

Q Do you have any notes about
t hose particul ar conversations?

A No.

Q Did the subject of those
conversations ever beconme witten about in
e-mai |l s between you and M. Meiresonne
t hereafter?

A Thereafter, | don't know what
you nmean by thereafter.

Q Did [ater e-mails between you
and M. Meiresonne contain references to any
conversations which took place during that
week's tinme?

MR. ANESH Note ny objection.

A | don't recall whether any ones
you showed ne today refer to conversations.

Q Do you renenber any that
specifically do?

A Sitting here today | don't
recal |l .

Q Do you renenber any letters
that refer to those conversations?

A. | don't recall.
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Q Did you set forth the position
in this Menorandum of Law as to the validity
of Thomas' clainms for violation of copyright?

MR. ANESH Note ny objection.

A. Can | reviewit?
Q Pl ease do.
A. | see reference to the

copyright issues on the bottom of page 18 and
top of page 19 of Exhibit BB

Q As of the date of this
menor andum we'll call it the date you filed
it, did you have an opinion as to the val ue
of the Thonmas cl ai ns?

MR. ANESH Note ny objection.

You can answer.

A | don't believe |I forned any
opinion as to the value of Thomas' copyri ght
clainms at that point.

Q Did you thereafter perform
| egal research for use in formulating an
opi nion on the value of the Thomas cl ai ns?

MR. ANESH At any tinme?
MR. BLUESTONE: At any tine.

A Yes.
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Q W'll Iimt it for the nonent
up until the date of the settlenent between
| @ and Thomas. Tell me what |egal research
you perforned between the date of the
menor andum and the date of the settlenent
whi ch was relative to determ ning the val ue
of the Thomas cl ai ns?

MR. ANESH. Note ny objection
to the form

A | can't tell you when | first
researched those questions, but certainly
before the settlenment when we were
negotiating with Thomas as about to be paid
on the settlenent, | formed an opinion on
t hat issue.

Q What | egal research did you
performto help you formthat opinion is ny
guestion?

MR. ANESH. What | egal
research?
MR. BLUESTONE: | asked if he

did any | egal research.

MR. ANESH. Note ny objection.

A | can't put the tinme franme on
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it. | certainly |ooked at the statute and
willful infringenent. | know | had to

research how many infringenments occurred and
that woul d go towards form ng ny opinion as
to what the exposure was for danmages.
Certainly the right to attorney's fees was --
again fromthe face of the statute the right
to attorney's fees would be there. | think

t hat covers your questi on.

Q Do you have any way of know ng
whet her this was the final nmeno which was
submtted to the court notw thstanding the
formatting errors in this particular version?

A | don't recall sitting here now
what was submitted imedi ately prior to the
spoliation hearing. There probably -- ny
menory is that there were findings of fact,
proposed findings of facts and concl usi ons of

| aw that were submtted at that tine.

Q Prior to testinony?

A | believe so, but that's on
menory.

Q Do you know if this Menorandum

of Law was submtted prior to testinony or
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post testinony?
A Referring to Exhibit BB?
BB?
Wl | |1 ong before testinony.

This is prior to the hearing?

> O > O

This is long prior to the
actual testinony.
THE WTNESS: Of the record.
(Di scussion off the record.)
MR, BLUESTONE: CC.
(Plaintiff's Exhibit CC,

Docunent, marked for ldentification.)

Q Exhibit CC is a docunent that
is Bates marked MIler 01120 through MIler
1134. Have you seen this before, sir?

A As with the last docunment the
format doesn't | ook the same, but | prepared
def endant's proposed findings of facts and
conclusions of law and this appears to be
t hem even though it's printed out in a
different format.

Q Thi s was prepared before any
testi nmony was taken?

A Yes.
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Q Did you prepare this docunent,
sir?
A Yes.
Q Personal | y?
A Yes.
Q Did M. Rosado also |look at it

for comments?
A | don't recall.
MR. BLUESTONE: DD.
(Plaintiff's Exhibit DD

Docunent, marked for ldentification.)

Q Sir, 1'"'mshow ng you a six page
docunent ?
A Mne is five.

MR- ANESH Mne is five.

Q | stand corrected, a five page
docunment marked DD with the word cl osing at
the top. Have you seen this docunent before,
sir?

A Yes.

Is this a draft proposed
closing that you were to nmake at the hearing?
A Yes.

Did you send this to the client
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for comments?
A | don't recall.
Q Do you recogni ze the

handwiting on the docunent?

A Yes.
Q Whose handwiting is that?
A M ne. First page, third page

is mne, fourth page is mne.

Q Was there any issue of the
validity of the copyright clains taken up at
t he hearing?

A | "' m not sure what you nean by
taken up at the hearing.

Q Let ne rephrase it. Ws it the
subj ect of any testinony?

A It came up in argunment between
the attorneys as | recall or colloquy and I
do recall that when M. Meiresonne was
exam ned by M. Rittinger he was questioned |
t hi nk over ny objection as to the underlying
matters and the fact and the copying that
t ook place in 2001.

Q As di stingui shed from what

particul ar acts were undertaken by an
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i ndi vidual, was there any issue as to the
validity of the copyright infringenent clains
t henmsel ves that was subject to the testinony
at the hearing?
MR. ANESH. (Objection to the
formof the question.

A | m not sure how you separate
out the validity of the clainms thensel ves
verses testinony about them | recall -- |
guess the transcript woul d bear ne out one
way or the other that | did argue in effect
even as one possible sanction if the court
wanted to find that the copying took place
and | eave us to our |legal argunents as to
whet her or not that was infringenment, w thout
having read the transcript at all, lately
anyway, | think that did conme up.

MR. BLUESTONE: EE.
(Plaintiff's Exhibit EE,

Letter, marked for Identification.)

Q EE is a five page letter
bearing Bates mark M|l er 00896 through
00900. Is this a letter that you authored,

sir?
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M LLER

A Appears to be a copy. Again,
|'mnot sure | saw it quite in this format
printing, but otherwise it appears to be a
letter | did wite to the court.

Q This woul d have been a letter
t hat when sent out would have had a law firm
letterhead on it?

A Yes.

Q Did the judge ever take action
with regard to your letter and the January
27, 2004 letter fromplaintiff's attorneys?

MR. ANESH. Note ny objection
to the formof the question. How
woul d he know what the judge did in
response to this?

Q Wote a note, wote a docket
entry, wote a letter saying |'mgoing to
| ook at them I'mnot going to | ook at them
or sonething el se?

MR. ANESH Note ny objection.

You can answer.

A | don't recall any response.

Q When you authored this, did you

deliver it by overnight mail to the court and
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M LLER
send it to plaintiff's attorneys?
A As it says by overnight mail
assunme it was delivered that way.
Q Do you have any particul ar
nmenory?
A No.
MR. BLUESTONE: FF.
(Plaintiff's Exhibit FF
Docunent, marked for ldentification.)
Q FF is a docunent that bears
Bates mark 1209 through 1220. It al so seens
to have a fax line or several fax lines at

the top. Do you recognize this docunent?

Yes.
Q What do you recognize it to be,
sir?
A Judge Omens' findings of fact

and concl usi ons of |aw

Q Did you receive this from
Satterl ee Stephens?

A | believe so. | think I got it
fromthembefore we got the court's -- got it
fromthe court.

Q What action if any did you take
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M LLER

with regard to the recei pt of these findings
of facts and conclusions of |law vis-a-vis
di scussions with your client?

A |'msure | would have forwarded
it tony client and discussed it with him

Q Do you renenber?

A | definitely recall discussing
this document with M. Meiresonne.

Q Do you recall the specific
first conversation?

A No.

Q Do you recall the nunber of
specific conversations you had with hinf

A No.

Q You renenber having
conversations with himconcerning it, yes?

A Yes.

More than one?

A Yes.
Q Nurmber of conversations?
A Quite a nunber.

MR. BLUESTONE: GG
(Plaintiff's Exhibit GG

Letter, marked for ldentification.)
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M LLER
Q GG is a letter dated August 3,
2006 on your letterhead. It doesn't have a

signature on it. Do you renmenber preparing
this letter, sir?

A | don't recall preparing it.

Q Any reason to believe that you
did not send this off to the client with a
copy of the findings of fact?

A No.

Q By Judge Oaens' deci sion which
is the termyou use here, you are referring
to the findings of fact and concl usi ons of
| aw?

A Yes.

Q Had you fornul ated any opini ons
as of that date as to the values of clains
made in the case?

A |"mnot certain. | seemto
recall that at sonme prior point and | don't
recall exactly when we di scussed naking a
settlement offer to Thomas and assum ng that
t hat happened | woul d have at | east done
sonmething to forman opinion as to the val ue

of the cl ai ns.
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M LLER
Q Judge Omnens directed that a
hearing be held on damages in his findings of
fact and concl usions of |aw?

MR. ANESH nbjection to the
formof the question. | think it's
damages and nonetary sanctions so |I'm
objecting to the formof the question.

MR. BLUESTONE: You really
don't need to cue the witness as to
what to say.

MR. ANESH. |'m not cuing him

MR. BLUESTONE: You are. Make
your obj ection.

MR. ANESH (nbj ecti on.

MR. BLUESTONE: Thank you.

Q Did he call for a damages
hearing, sir?

A Yes.

Q Do you renenber what date of
t he damages hearing was to be?

A Yes, because it was Septenber
11th and it was the fifth year anniversary
unfortunately of those tragic events.

Q As a result did you wite a
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M LLER
meno to your client discussing potenti al
danmages?
A Yes.
MR, BLUESTONE: HH.
(Plaintiff's Exhibit HH,
Docunent, marked for ldentification.)
Q s this a docunent that you

prepared, sir?

A It appears to be, yes.

Q It says fromNeil MIler?

A Yes, | renenber preparing the
docunent.

Q It's Bates nmarked M Il er 764

t hrough 769; is that correct, sir?

A Yes.

Q What is your understandi ng of
the statutory damages for copyright
i nfringenent back in 20067

A My understanding is set forth
here in light of Justice Oaens' decision
there was going to be a willful infringenent
and it could be up to $150,000 for willful
i nfringnment.

Q That was a single el enment of
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M LLER
$150, 000 or was it $150, 000 for each of

mul tiple infringenents?

A. For each work that is
infringed. | believe it was ny -- |'m not
sure if it was here, | said the court should

find there was only one work that was
i nfringed.

Q Does this menp correctly set
forth your understandi ng of potential damages
facing | QS back on August 11, 20067

A | woul d have to read the whole
thing to be certain of that, but it should
summari ze certainly nost of ny opinions as to
what the damages woul d be, but there were
wild card el ements. The biggest wild card was

what punitive damages m ght get inposed.

Q Did you discuss punitive
damages?

A | would have to read it
t hr ough.

Q Pl ease take the chance to | ook

at it.
MR. ANESH. Can | point it out

to nmove it al ong?
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MR. BLUESTONE: Sur e.
MR. ANESH Go to the | ast

page.
A | see the reference on the |ast
page. | see two places on the |ast page.
Q Ckay. Did you cal cul ate that

the potential damages could yield a total of
with $1,420,000 in your |ast paragraph?

MR. ANESH. Note ny objection
to the formof the question.

A | don't think that's a fair way
to characterize what | wote here.

Q Did you wite the words putting
asi de the discount for present value, this
woul d yield a total package of $1, 420, 0007?

MR. ANESH Where are you
readi ng fronf?

MR. BLUESTONE: The third |ine
fromthe bottomon page 6, did | read
it correctly?

MR. ANESH. Yeah. | just
didn't know where you were readi ng
from

A. | would have to refamliarize
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M LLER
nmyself with what cones right before that as
to whether | was saying that was total -- |
see.
Q ' m not asking you for your --

MR. ANESH Let him finish.

A You asked a specific question
about whether | thought the damages were a
certain thing.

MR. ANESH Pl ease let him
finish.

MR. BLUESTONE: He's rum nating
about a question that was not asked.

MR. ANESH | know about
rum nating, but et himfinish his
answer .

MR. BLUESTONE: He was not
answering anything. He was sinply
rum nati ng.

THE W TNESS: Let's hear the
questi on back.

(Record read.)

MR. ANESH. | rmade an obj ection
sayi ng the docunent speaks for itself.

MR. BLUESTONE: Good and the
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answer i s yes or no.
A Those words do appear there and
| wote them
Q Did you make any revisions to
this particular nmenorandum after August 11.
20067
MR. ANESH. Note ny objection.
A | don't recall doing a specific
amendnent to this menorandum
Q Di d you change your opinion
about the types of danmages or the statutory
bases for damages after August 11, 20067
MR. ANESH. Sane objecti on.
A Change ny opi ni on.
Q | f you don't mnd, don't speak
out loud, just think to yourself.
A Coul d you break the question
up, there were two different parts to it?
MR. BLUESTONE: Ask the
questi on agai n.
(Record read.)
MR. ANESH Sane obj ecti on.
A | believe the answer is no.

MR BLUESTONE: |I1.






© o0 ~N o o b~ w Nk

N N N N N N N N N T o i o e
o A~ W N P O © 00 N oo 0o~ W N -+ O

370

M LLER
(Plaintiff's Exhibit 11

Letter, marked for Identification.)

Q Looki ng at Exhibit Il which is
970 through 972, this is a letter that you
aut hored, sir?

A Yes.

Q Can you tell nme where --

A Let me backtrack a second. |
authored this letter. There nmay have been
portions of this either authored or at |east
pursuant to suggestions of an attorney in
M chigan M ke had brought in at that point.

Q Did you use his words or did
you use his concepts?

A That's what | don't recall

Q Understood. Do you believe
that the date of August 15, 2006 is correct?

A. | have no reason to disbelieve

Q Did this letter constitute a
settlement offer?

A Yes.

Q Did defendants respond to this

letter?
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M LLER

A Yes.

Q How did they respond, sir?

A | don't recall if it was verbal
or in witing.

Q What was the sum and substance
of their response?

A | don't knowif it was in
response to this particular letter, but
eventual |y they responded with a nunber that
was much, nuch, nuch, nuch higher

MR, BLUESTONE: JJ.
(Plaintiff's Exhibit JJ,

Settl enment Agreenent, marked for

| dentification.)

Q JJ is a docunent which is
entitled settlenent agreement and is 3984
t hrough 3993. Have you seen this before,
sir?

A Yes.

Q Is this the final signed
version of the settlenent agreenment between
Thomas and | QS?

A It appears to be.

Q Was this negotiated by you on






© o0 ~N o o b~ w Nk

N N N N N N N N N T o i o e
o A~ W N P O © 00 N oo 0o~ W N -+ O

372

M LLER
behal f of |QS?

A For the nost part yes. The
attorney in Mchigan | think his nane was AJ
Bi rkbeck, he was in on ny conversations with
M. Rttinger so I'mnot sure how | could
break down whether | did the sole
negoti ati ons or not.

Q What did you understand the
subject matter of the arbitration set forth
in point 2 was to be?

A Wet her the final damages woul d
be $2.5 million or $3 mllion or 3 mllion
20, 000.

Q What did you understand the
basis for a decision between the two was to
depend on?

MR. ANESH. Note ny objection.
MR, BLUESTONE: Wt hdr awn.

Q How was the arbitrator to use a
particul ar standard to deci de whether to
award t he $520,000 or not, what did it depend
on?

MR. ANESH. Note ny objection

to the formof the question.
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M LLER

A Evi dence was to be put before
the arbitrator as to what the total damages
were and the arbitrator was to choose one of
two nunmbers 3 mllion or 2,500,000, what
woul d be the better representation of
damages.

Q O damages that were due to
Thomas based on the total anmount of statutory

danmages or attorney's fees or sone other --

A Ever yt hi ng.
Q -- basis?
A Everything. Statutory clains,

common | aw cl ai ms, punitive damages,
attorney's fees, everything.

Q Did you participate in the
arbitration?

A Yes.

Q Was the participation in the
arbitration the last acts that you undertook
for the client?

A | believe so. | think after
the decision cane in on the arbitration
that's when our representation ended.

MR. BLUESTONE: |'mgoing to
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M LLER
take five mnutes.
(Recess taken.)
MR, BLUESTONE: KK
(Plaintiff's Exhibit KK
Docunent, marked for ldentification.)
Q Take a | ook at KK, please. Can
you explain the format of your billings to
me; typically is a cover sheet sent to the
client along with specific tine records or is
it just a cover sheet sent or sonething else?
A This was prepared by M.
Rosado. This is his typical formwhere he
woul d send -- he woul d enclose the tine
sheets behind it and then do a summary on a
page. | have seen his bills.
Q Did M. Rosado send all the
bills in the I QS case?
A |"mpretty sure, yes.
Q Do you renenber sendi ng any
bills yoursel f?
A No.
Q Looking at KK, this is a letter
that's dated April 2, 2004, MIler 000001
t hrough 36.
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M LLER
MR. ANESH Four zeros.

Q Have you seen this docunent
bef or e?

A |''mnot certain | have.

Q N-A-M stands for you?

A Yes.

Q | f you | ook at page one of the

time sheets that's page 2 Bates nmarked, tel
nme as an exanpl e when you say review Mke's
fax T/C Mke re fax letter to Fow er, what
does review Mke's fax nean when you wite it
inabilling entry like this; does it nean
you read it, does it nean you copied it and

gave it to an associate or whatever?

A | didn't give it to an
associate. | certainly read it.
Q Wul d you normal ly take notes

about a fax? Wuld you make notes on the
fax, would you do sonething el se?
MR. ANESH Note ny objection.
What does that have to do with billing
records?
MR. BLUESTONE: |I'mtrying to

under stand how to read what the
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billing records nean. That's why |I'm

asking for a few basic definitions.

A | woul d never put in ny billing
records made notes on a fax if that's what
your question is.

Q Wul d that be part of your tine
in doing that?

A If I did put notes on a fax,
yes, it would be.

Q | f you put notes on a fax and
you billed the client for the tinme, would you
make a notation about that?

A " msorry?

MR. ANESH (bj ection, asked

and answered. He said no.

A | don't quite understand that.

Q For exanple, you billed one
hour of time for the events of reviewng a
fax, making a tel ephone call concerning the
fax and witing a letter to soneone, correct?

A Correct.

Q |f part of that work had been
maki ng notes on the fax, would you have noted

that if it was part of the one hour's tine?
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M LLER
MR. ANESH. Obj ecti on.

A | would not have noted it in ny
billing records.

Q This Exhibit KK starts with
times from August 4, 2003 and goes through
times on March 31, 2004. Wuld it have been
your firms practice for this to be inclusive
of all the time that you spent on this case
bet ween those two dates?

A Yes, with the exception that
sonmeti mes when at |east for ne personally
soneti mes when | have a qui ck conversation
about sonething or sonme short anmount of tine

| may not always put it down.

Q Sone things you don't bill for?

A | may neglect to put it down,
yes.

Q Was there a schedul e upon which

you billed this particular client?
MR. ANESH Note ny objection.
A | don't know.
MR. ANESH. He didn't bill the
client.

Q Did you see the bills before
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M LLER
t hey went out?

A No.

Q Did you check the bills for
accuracy with regard to your own billing
times?

A | believe the answer is no if |

understand you correctly.

Q Tell me how a billing entry was
made in your office at that tine?

A | can only speak for ne.

Q That's what |' m sayi ng.

A You said in nmy office. For ne
| would generally at the tine | perforned
services | would go into Am cus Attorney,
click on the matter, the files, hit new for
new entry if it was a new day's billing,
would put NNA-Min and | woul d describe the
services. |If | went back |ater the sane day,
instead of hitting new, | would edit the
entry to go back in later the sane if | went
back in.

Q So you attenpted to devel op one
entry for every day that you nmade an entry?

You didn't want nmultiple entries for one day?
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MR. ANESH. Note ny objection.

A On the whole, that's correct.

Q Did you in any way check for
t he accuracy of your entries whether they
were printed on a piece of paper and sent to
aclient?

MR. ANESH. (Obj ection, asked
and answer ed.

A No, not for Chris. |If | did
the billing on one of ny clients, then |
would print it out and | woul d probably take
a look at it.

Q So now if you would turn to
page 00003 and | ook at the Septenber 17,
2003 entry, can you tell nme what the sum and
subst ance of your conversation with Mke re
strategy on depositions was?

A Just viewing this record I
don't recall.

Q | s there any docunment within
your files that would help you remenber what
you tal ked about that day?

A | f there was sonething in our

files by that day where we determned with
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M LLER
plaintiff's counsel the order of depositions,
M ke was deposed first which was in md
Oct ober, but | can't tell you there is a
docurment in ny file that would explain this
any further.

Q Let ne break it down a little
bit. Do you know of any docunments in your
file that would explain it in any fashion?

A No.

Q Turning to page 06, if you | ook
at the entry for Cctober 20, 2003, you see
where it says review fax fromMke T/C M ke
re fax settlenent position TC Rittinger re
his settlement overture. What settlenment
overture was made COctober 20, 20037

A There was an overture made not
concerni ng paynent of noney or maybe there
was a very small part of it. | believe it
was about the possibility of Thomas buyi ng
out 1QS in sonme formor fashion or getting a

per cent age of | (S

Q Whose overture; was it theirs
or yours?
A Theirs.
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M LLER
Q Did it cone in the formof a
conversation or witing?
A | believe it came up in a
conversation and at M. Meiresonne's
deposi tion.
Q O f the record conversation at
t he deposition?
A Yes.
MR. ANESH Note ny objection.
What neans off the record?
MR, BLUESTONE: Not taken down

by the stenographi c person.

A | don't believe it was taken
down. It could have been imedi ately after.
Q What was the sum and substance

of your conversation with M. Meiresonne
concerning the settlenent position on Cctober
20, 20037

A | don't recall that particular
day's discussions with Mke. | can only
recall in general position.

Q Any notes on your specific
conversations that day?

A. | don't recall.
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M LLER
Q Any follow up letter concerning

your specific conversation that day?

A | don't recall.
Q |f you | ook at the Cctober 21st
entry you see a telephone call. T-Cis always

t el ephone call on these bills?

A Yes.

Q Tel ephone call Doug Siegel re
joint copywites and works for hire, research
re joint copyrights works for hire and
col lective works. Does this refer to one of
the two exhibits we | ooked at today, Siege
drafts of the Siegel nenps?

A | believe the Siegel neno or
e-mai|l was considerably earlier, but it
doesn't nean | didn't use themas a resource
at sone subsequent point.

Q What was the sum and substance
of your tel ephone call that day?

A | don't recall.

Q Take a | ook at October 29,

2003, you had a conversation concerning
settlenment possibilities wth M ke?

A That's what it says.
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M LLER
Q This is still before the

spoliation notion was served upon you; is

that right?
A Yes.
Q It was after the docunent

producti on?

A Yes.

Q Had you had any notice by that
date Cctober 28 or 29, 2003 that there was an
i ssue of spoliation to be raised by the
Thomas plaintiffs?

MR. ANESH. (Obj ection, asked

and answered. You can answer.

A Not that | recall. Sorry, to
t he best of ny recoll ection, no.

Q What was the sum and substance
of your discussion on settlenent
possibilities that day?

A Again, | cannot point to the
di scussion that took place on that day. | can
only tell you in general what the discussions
wer e.

Q Any notes on that conversation?

A | don't know of any.
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M LLER
Q Any follow up letters on that
conversation?
A | don't recall.
Q Novenber 3rd entry, next page,

again, Mke re settlenment. Could you tell ne
t he sum and substance of that conversation?

A | don't recall that particular
conversati on.

Q Any notes about that
conversation?

A | don't recall any.

Q Do you renenber what the
party's positions or overtures or offerings
or stated settlenent positions were on that
day?

A On that particular day?

Yes, sir.

A | don't recall that particular
day.

Q Wul d you turn to page 10.

Take a minute if you need to | ook at the page
before, but is this Friday, Decenber 5, 2003
entry TCS which nmeans tel ephone call with

Rittinger Mke re Plaintiff's Order to Show
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M LLER
Cause. Is this your first notice of the
spoliation Order to Show Cause?
MR. ANESH |If you recall.

A | don't recall.

Q Do you have any entries that
precede this that deal with an Order to Show
Cause or spoliation notion?

A | don't see any references to

Q Did the spoliation notion
contain the Dokter Affidavit?

A Yes.

Q Was it the Dokter Affidavit
upon which the spoliation notion was at | east
in part based?

A Yes.

Q Did you discuss the Dokter
Affidavit wwth Mke in the days that followed
the receipt of the spoliation notion?

A |''msure | did.

MR, BLUESTONE: LL.
(Plaintiff's Exhibit LL,
Docunent, marked for ldentification.)

Q LL is an Exhibit Bates marked
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M LLER
00022 through 35. Have you seen this
docunment before, sir?

A | don't recall.

Q The line that says total anount
remtted, does that indicate how nmuch noney
had been paid by the client to your |aw
office by that date?

A | woul d assune it does.

MR. ANESH. W don't want you
to assunme. Either you know or you
don't know.

A | don't know.

MR. ANESH. Do not guess and do
not assune.

A | don't know.

Q Can you explain what partia
refund of retainer is?

MR. ANESH. If you know.

A | don't know how that's being
used here.
Q Who woul d know t he answer to

t hat question?
A M. Rosado.

Q The fees and expenses bi l
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M LLER
t hrough March 31, 2006, that's a nunber
that's al ready been billed and pai d?

MR. ANESH Note ny objection.

Do you know?

Q Do you know?

A No, | don't know.

Q M . Rosado does know t he answer

to these questions?
MR. ANESH | don't think he
knows what M. Rosado knows.
Q |s M. Rosado the person at

your firmwho prepared this bill?

A Yes.

Q Do you recogni ze his signature?

A Yes.

Q I's that his signature at the
bot t onf?

A Yes.

Q As far as you know is he the

person at your l|aw firmwho woul d understand
how to explain the answers to my questions
concerning this particular bill?

A | f anyone woul d know, he woul d.

Q This bill concerns dates from
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M LLER

April 2006 if you will exam ne --

A 2007.
Q 2006.
A |''msorry, going back.

Q Through March 28, 2007; is that
correct, sir?
A Appears to be.
MR, BLUESTONE: MM
(Plaintiff's Exhibit MV
Docunent, marked for ldentification.)

Q This is a Septenber 4, 2007

bill, sir; is that correct?
A Yes.
Q Have you seen this before?
A | don't recall.
Q Thi s doesn't have a signature

on the bottom but would this also have been
prepared by M. Rosado?

A | believe so.

Q Is that indicated to you
because the billing sheet page 0051 is a
Chris Rosado printout?

A | know Chris handled all the

billing on this matter.
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M LLER
Q This relates to work done in
August of 20077
A Yes.
MR, BLUESTONE: NN.
(Plaintiff's Exhibit NN,
Docunent, marked for ldentification.)
Q NN is a docunent conprised of
two pages 00048 and 49. |Is this a bill dated
Cct ober 1, 2007?

Appears to be.

Q s this also prepared by Chris
Rosado?

A | presune so.

Q Does this also reflect work

done on Septenber 4, 20077?

A Yes.

Q Is this the last entry for work
that was perforned by your |aw office?

A | don't know.

Q Wul d M. Rosado know by
checking this against his own records?

MR. ANESH Objection. | don't
know how he knows what soneone el se

woul d know.
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M LLER
Q Does your law firm maintain
billing records for this client still?
A Yes, we could | ook on Amcus to

see if it's the last entry.

Q M. Rosado or soneone else from
your law firmcould conpare the date
Septenber 7, 2007 and determne if that's the
| ast entry that was nmade for billing with
regard to this client?

A Yes.

MR. ANESH. You could do it by

I nterrogatory too, couldn't you?

Never m nd.

MR. BLUESTONE: This is Exhibit

OO and it consists of MIIler 0052

t hrough 55122.

(Plaintiff's Exhibit OO

Docunent, marked for ldentification.)

MR. ANESH. Note for the record
that the copies are cut off.

A | see 54, half a nunber.

MR. ANESH These are right.

These are wrong.

Q Sir, if you would turn to page
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M LLER
55. That is half an entry, it actually
carries over fromthe prior page, Monday,
April 21, 2003 entry.
A Ckay.
Q That's half an entry, the first

one, right?

A Yes.

Q It carries over fromthe page
bef or e?

A Yes.

Q It says tel ephone call to Doug

Siegel re intellectual property issues. Do
you renenber what was di scussed in that
t el ephone call ?

A O her than generally the

intell ectual property issues, no.

Q Any notes about that?
A No.
Q Turning to page 57 | ooking at

t he Monday, June 16th entry, it says
conference with K Shafer. Wat does K stand
for?

A Kei t h.

Q Re research results to date.
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M LLER
What research woul d that have been, sir?

A The research | asked himto do
in connection with the case nostly in the
copyri ght area.

Q Did you review materials that
day, do you renenber?

| don't recall

Q Any notes about your work that
day?
No.
Q It al so says tel ephone call to

M ke re discovery strategy. Wat discovery

strategy were you discussing with M ke that

day?
A | don't recall.
Q Any notes about that?
A Not that |'m aware of.
Q On June 25, 2003 this says --
MR. ANESH. Page 587
Q Yes, sir. Tel ephone call to

Fow er, production of docunments. W is
Fow er ?
A Mark Fowl er was an attorney at

Satterl ee Stephens.






© o0 ~N o o b~ w Nk

N N N N N N N N N T o i o e
o A~ W N P O © 00 N oo 0o~ W N -+ O

M LLER

Q Attorneys for plaintiff Thomas?
A Yes.
Q What docunents and what

producti on were you di scussing; were you
di scussing 1 QS s production to Thomas or
Thomas' production to | QS?

A Gven that it was Mark Fow er
I'mfairly certain it was Thomas' production
to | Q5.

Q Did they divide the work in

sone fashion that it gives you that

i npressi on?
MR. ANESH. Note ny objection
to form
A | don't know how they divided
the work, | just know Mark Fow er was

involved early on and he seened to be
involved in the production of docunents by
Thomas to us rather than our production to
t hem

Q | f you | ook down at the July 3,
2003 entry on the sane page you see tel ephone
call with Saurak?

A Yes.
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M LLER

Q Re confidentiality stip and
producti on of docunents. Does this inply to
you that this was docunents to be produced by
| Q82

A | don't know. Saurak took over
nore and nore of what M. Fow er had been
doing and I was involved with M. Saurak on
bot h docunent productions.

Q Are you unable to tell nme what
docunents this refers to?

A |*munable to tell you,
correct.

Q Any notes about what this
conversation was, the sum and substance of
it?

A No.

Q Turning to the July 14, 2003,
this is about two weeks before the docunent
production; is that correct?

A | think it's nore like three
weeks, but whatever.

Q You reviewed a letter from
Saurak and you wote a letter to Mke. Do you

know what these letters consisted of or the
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M LLER
sum and substance of the letters were?

A | don't recall.

Q You had a tel ephone call with
M ke on July 16, 2003?

A Yes.

Q It says re position on docunent
request. Do you know what that refers to?

A |'mpretty sure it was our
position on our docunent request and
obj ections that had been nmade by defendants,
sorry, by plaintiffs.

Q Do any of the entries on this
page 00059 refer to any conversations that
you had with M ke Meiresonne concerning his
or 1 QS production of docunents to Thonas?

MR. ANESH. On page 597

A On this page?
Q On this page?
A | believe so.
Q Tell me which entries refer to

t hat, your conversations with hi mabout
producti on?
A The July 22, 2003 entry may

have involved in part that issue. The July
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M LLER
23, 2003 entry certainly, | should not say
certainly, I"'mpretty sure that involved that
issue. The July 24, 2003 entry just fromny
note in here, ny billing record here clearly
i nvol ved that issue.

Q Referring to the July 23, '03
entry, it says tel ephone call Mke re events
at meeting. What neeting are you talking
about ?

A | had a neeting as earlier in
the entry indicates. | went to the Satterl ee
Stephens law firmto revi ew docunents and
besi des revi ew ng what had been produced, we
sat there and di scussed the docunent
producti on, both docunent productions that
were going to occur in Mchigan

Q Does anything in this entry for
July 23, 2003 indicate that you di scussed
docunent production in Mchigan with M ke
Mei resonne?

MR. ANESH (bj ection, asked

and answered. He already said it did.

MR, BLUESTONE: | don't see

where it does.
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M LLER

MR. ANESH. (Obj ection, asked
and answer ed.

MR. BLUESTONE: (kay, you have
your objection. You cannot stop him
from answering. Let himanswer again.
You wi Il have your objection at trial.

MR. ANESH. (Obj ection, asked
and answered and you cannot keep

asking the same question over and over

agai n.

Q You can answer the question
MR. ANESH You can answer the

questi on.

A May | hear the question back

(Record read.)
MR. ANESH (bj ection, asked
and answer ed.

MR. BLUESTONE: Just a read

back.

MR. ANESH Want to nake sure
it's there.
A The fact that | see later in

that entry tel ephone conversations with Ron

Redi ck and Saurak re scheduling of docunent
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M LLER
productions in Mchigan |leads ne to strongly
believe in addition to actual nenory that
part of mnmy conversations with M ke about the
nmeeti ng was about scheduling the docunent
production in M chigan.

Q You have an actual nenory of
that particular conversation?

A | have an actual nenory that
following ny neeting at Satterlee Stephens
where | discussed wth themwhen | was there
| discussed it wwth M ke both docunent
productions of M chigan and then had sone
conversations wth Ron Redick and Saurak to
confirmwe would go ahead and do these two
docunment productions in M chigan.

Q Coul d you please tell ne the
sum and substance of your nenory of the
conversation with M ke Meiresonne concerning
-- sum and substance of that conversation
with M ke Miresonne?

A | don't have a nenory of
preci sely what we di scussed about the
docunent production to Mchigan. GCenerally

speaking it would have been on schedul i ng.
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M LLER

Q There is an entry here that you
nmenti oned July 24, 2003 tel ephone call Saurak
M ke re docunent production in M chigan. Does
t hat mean you had a tel ephone discussion with
M ke?

A Yes.

Q Is it the S after -- is it the
C-Sthat tells you that?

A They were separate
conversati ons.

Q Does the C-S indicate there
were two tel ephone conversations?

A Yes or maybe nore than two, but
it was at |east two.

Q What was the sum and substance
of the conversation with M ke?

A | don't recall.

Q Any notes about that
conversation?

A No.

Q Turning to the next page 00060,
sir, did you have a conversation with M ke
Mei resonne on July 25th?

A. | don't recall. | don't see
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M LLER
one listed here.

Q Did you performany work on
this case between July 25th and July 31,
20037

MR. ANESH: Including July 25th
and July 31st?
MR. BLUESTONE: That's a good

poi nt .

Q July 26th to July 30th did you
do any work on this case?

MR. ANESH | n between those
dat es?

A | may have, but | obviously
didn't bill anything.

Q Do you have any nenory of doing
work on the case?

A | don't have an i ndependent
recol |l ection, no.

Q Do you renenber any
conversation you had with I QS during that
period of tinme?

A | don't recall.

Q Do you have any nenory of doing

any e-mails to I QS during that period of tine
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M LLER
whether it's billed or not?

A | don't recall.

Q It says here that you had a
t el ephone conversation with Mke on July
31st; is that correct?

A Yes.

Q What was the sum and subst ance
of that conversation?

A | don't recall anything other
than what's stated here which covers a few
di fferent topics.

Q Coul d you explain to ne why the
next entry is out of date sequence?

A |t appears to be an overni ght
delivery for a flat rate and | didn't do the
billing, but logically it would have been the
bill canme in for the overnight delivery and
it was posted.

MR. ANESH: Di sbursenent ?

A It's a disbursenment, yes, flat
rate $20.
Q Are the tine records otherw se

in date order for work performed?

A They shoul d be.
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M LLER

Q Did you performany work on the
| @S case on August 1st, 2nd or 3rd?

A | don't recall it. If | did,
it was sonething very quick.

Q There's an entry for review of
M ke's fax on August 4, 2003. \What was the
sum and substance of that fax?

A | think you showed ne that fax
earlier today or maybe it was reprinted
within an e-mail. | think you showed it to
me. | reviewed the fax, talked to M ke about
it and wote a letter to M. Fow er.

Q Do you know what date the
docunent production at |1 QS ended?

A Date it ended, | don't recall.

Q Are there any other entries
concerning the docunent production at the I QS
of fices found on page 000607?

A Sitting here today | don't
recall my August 5, 2003 letter to Mke
that's indicated on that page. | see that
M ke sent me a fax which | reviewed on August
7th. 1 don't recall what the subject of ny

letter to Mke that | wote on August 13th
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M LLER
was.

Q | f you would | ook at page 00061
on August 21st there is an entry concerning
Thomas' position re settlenent. Could you
tell me what their position re settlenment was
as of that date?

A In that time frame and this may
be the one before depositions were going to
get rolling | spoke to M. Rittinger and may
have been the first tine | ever spoke to him
it was the partner at Satterl ee Stephens who
was in charge of the case and | called to ask

himbasically in a very general way can this

be settl ed.
Q And the answer was?
A. And the answer was fromhimin

effect no, they want to put M ke out of
busi ness.
MR. BLUESTONE: PP. It is a
five page docunent whi ch appears to be
a bill fromthe law firmof Price
Henevel d dated 2/10/03.
(Plaintiff's Exhibit PP

Docunent, marked for ldentification.)
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M LLER
A Seens to be nore than one bil
here.
MR. ANESH. May 7, '03 bill and
June 9, "'03 bill.
Q Series of bills then. Have you

seen any of these bills before?

A No.
Q Who was Price Henevel d?
A. | believe that was the firm

t hat Doug Si egel worked at that did the
intellectual property research that was
shared with ne.

Q Looki ng at page 2 of the
docunent, page 3 of the bill, you see at the
head there of the paragraph it says |ega
research re copyright infringenent and

conmpetition?

A Yes.

Q Do you know what that refers
to?

A You woul d have to ask them |

could only surm se.
Q The answer is you don't know

for sure what it refers to, right?
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M LLER
A | could only read the docunent
and nake my own --
MR BLUESTONE: O f the record.
(Di scussion off the record.)
MR. BLUESTONE: That's all the
qguestions | have.

(Time noted: 1:00 p.m)
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ACKNOWLEDGEMENT

STATE OF NEW YORK )

COUNTY OF )

I, NEIL MLLER, hereby certify that |
have read the transcript of ny testinony
t aken under oath in my deposition of March 7,
2011; that the transcript is a true, conplete
and correct record of ny testinony, and that
the answers on the record as given by ne are

true and correct.

NEIL M LLER

Si gned and subscribed to before
me, this day of )
20

Notary Public, State of New York
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CERTI FI CATE
STATE OF NEW YORK )
COUNTY OF NEW YORK )

|, SHARI COHEN, a Notary
Public within and for the State of New York,
do hereby certify:

That NEIL MLLER, the w tness
whose deposition is hereinbefore set forth,
was duly sworn by ne and that such deposition
is atrue record of the testinony given by
such w tness.

| further certify that I am
not related to any of the parties to this
action by blood or marriage; and that | amin
no way interested in the outcone of this
matter.

| N WTNESS WHERECF, | have hereunto
set ny hand this 17th day of March, 2011.

SHARI CCHEN
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MIIler
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