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 1      S T I P U L A T I O N S
 2  
 3  IT IS HEREBY STIPULATED AND AGREED by
 4  and between the attorneys for the respective
 5  parties herein, that the filing, and sealing
 6  of the within deposition be waived.
 7  IT IS FURTHER STIPULATED AND AGREED
 8  that all objections, except as to the form of
 9  the question, shall be reserved to the time
10  of the trial.
11  IT IS FURTHER STIPULATED AND AGREED
12  that the within deposition may be sworn to
13  and signed before any officer authorized to
14  administer an oath with the same force and
15  effect as if signed and sworn to before the
16  Court.
17  
18  
19      -oOo-
20  
21  
22  
23  
24  
25  
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 1  N E I L   M I L L E R, called as a
 2  witness, having been duly sworn by a
 3  notary public, was examined and
 4  testified as follows:
 5  
 6  EXAMINATION BY
 7      MR. BLUESTONE: 
 8  Q.   Mr. Miller, we started a
 9    deposition and today is the continuation of
10    the second day of the deposition.  You are
11    under oath now.  Your counsel has provided me
12    with a two page document which we're going to
13    mark as Exhibit R.
14        (Plaintiff's Exhibit R,
15    Document, marked for Identification.)
16  Q.   Mr. Miller, this Exhibit R is a
17    printout of time sheets?
18  A.   It's a printout of certain time
19    on a certain case.
20  Q.   Is it a printout of all the
21    time on the Kweit verses Mihlstein case for
22    the period July 9, 2003 through August 6,
23    2003?
24        MR. ANESH: Objection.  You say
25    printout of all the time for the
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 1        MILLER
 2    witness or printout for all the time
 3    on the entire case?
 4        MR. BLUESTONE: For the witness
 5    for that period of time for that case.
 6  A.   Yes, I think the search
 7    parameters were even slightly larger like
 8    July 1 to August 15, but these are the
 9    entries that came up.
10  Q.   Who undertook the search for
11    these time records?
12  A.   I did.
13  Q.   Did you do it yourself or ask
14    somebody to do it for you?
15  A.   Did it myself.
16  Q.   You testified in your previous
17    deposition that you were working on a trial
18    that involved a Mr. Liotti on the other side;
19    is that correct?
20  A.   Correct.
21  Q.   Is this the case you are
22    talking about?
23  A.   Yes, it is.
24  Q.   How did you determine that this
25    was the particular case that involved Mr.
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 1        MILLER
 2    Liotti that you testified about last time?
 3  A.   I've only tried one case
 4    against Tom Liotti and this is it.
 5  Q.   I think you mentioned that you
 6    were on trial during this period of time.
 7    Did you actually -- what did you mean by
 8    being on trial with the case?
 9        MR. ANESH: Note my objection
10    to the form of the question.
11  A.   It was a continuation of a
12    trial that had started I believe in May, but
13    could have been June where it was a non jury
14    matter where the second set of two days was
15    in this time frame.  We were literally before
16    the judge trying the case.
17  Q.   Reviewing this document here,
18    can you tell me how many days of trial are
19    shown on this printout?
20  A.   Two.
21  Q.   Are those for Tuesday, August
22    5th and Wednesday, August 6th?
23  A.   That's correct.
24  Q.   The rest of the time reports
25    are shown here, for example, on Monday,
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 1        MILLER
 2    August 4, 2003 you have an hour-and-a-half of
 3    telephone calls, review and preparation of an
 4    opening; is that a correct reading of that
 5    entry?
 6  A.   The August 4th entry?
 7  Q.   Yes, sir.
 8        MR. ANESH: Note my objection
 9    to the form.  You can answer.
10  A.   My time telephone call with
11    Leon which would be Leon Kweit, a possible
12        2:00 p.m. start.  I reviewed my research on
13    adhesion contracts.
14        MR. ANESH: Are you done?
15        THE WITNESS: No.
16        MR. ANESH: I don't want you to
17    talk about communications with other
18    clients.
19  A.   I didn't go into what was said.
20        MR. BLUESTONE: He's reading
21    the entry.
22  A.   I'm just reading what was here.
23        MR. ANESH: I just don't want
24    communications, that's all.
25  A.   Because the trial was picking
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 1        MILLER
 2    up after a couple of months of inactivity I
 3    prepared an opening for the re-start of the
 4    trial.
 5  Q.   Were you also working on other
 6    matters during this time period?
 7  A.   What do you mean by this time
 8    period?
 9  Q.   July 9th through August 6,
10    2003?
11  A.   Yes.
12  Q.   Approximately how many other
13    litigation matters were you handling for your
14    firm at that time?
15  A.   I can't begin to guess.
16  Q.   Is it more than one?
17  A.   I'm sure it would be.
18  Q.   Is it more than 25?
19  A.   I would doubt it.
20  Q.   Do you believe it's between one
21    and 25?
22  A.   I would think that's reasonable
23    to say.
24  Q.   Having asked you those
25    questions, does it help you to further refine
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 1        MILLER
 2    the approximate number of litigations you
 3    were handling for your law firm at that time?
 4  A.   No.
 5  Q.   Were you handling other matters
 6    that you might not classify as litigation,
 7    for example, transactional work?
 8  A.   I do a minimal amount of it.  I
 9    do do some.  I cannot tell you whether I did
10    any in this time frame.
11  Q.   Okay.  Thank you.  There was a
12    deposition that was held on March 1, 2011 of
13    the plaintiff Mike Meiresonne.  Were you
14    present at that deposition, sir?
15  A.   No.
16  Q.   Did you review any documents
17    that were used as exhibits during that
18    deposition prior to the taking of the
19    deposition?
20  A.   I don't know what exhibits were
21    marked at Mr. Meiresonne's deposition.  I
22    can't answer that.
23  Q.   That's what I'm trying to find
24    out.  Did you and your counsel -- I'm not
25    asking what you said to each other, but did
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 1        MILLER
 2    you review any documents that were to be used
 3    for exhibits at that deposition?
 4  A.   Again, you are asking me a
 5    question I can't answer.  I don't know what
 6    documents were marked at his deposition.
 7        MR. ANESH: Off the record.
 8        (Discussion off the record.)
 9        MR. BLUESTONE: Mark as S.
10        (Plaintiff's Exhibit S,
11    Document, marked for Identification.)
12  Q.   Sir, take a look at Plaintiff's
13    Exhibit S.  This is also marked DP, wasn't
14    crossed out, Exhibit 26.
15        MR. BLUESTONE: I'm presuming
16    this was Defendant's Exhibit 26, Mr.
17    Anesh?
18        MR. ANESH: I assume so, but I
19    can't say.
20        MR. BLUESTONE: Was this not
21    your exhibit at Mr. Meiresonne's
22    deposition?
23        MR. ANESH: I didn't depose
24    him.
25        MR. BLUESTONE: Who did
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 1        MILLER
 2    represent him?
 3        MR. ANESH: Another attorney
 4    from my office.
 5        MR. BLUESTONE: The name?
 6        MR. ANESH: Anthony Proscia.
 7        MR. BLUESTONE: Do you know
 8    what exhibits were used at that
 9    deposition?
10        MR. ANESH: Sitting here, no, I
11    do not.
12        MR. BLUESTONE: I understand,
13    okay.
14  Q.   Take a look at Exhibit S which
15    is also marked Exhibit 26.  Have you seen
16    this document before?
17  A.   I don't recall.
18  Q.   Did you produce any documents
19    to your counsel which bore the header
20    NMiller@MRAlaw.com message composing, do you
21    see that header at the very top of the page?
22  A.   Message composer?
23  Q.   Do you see the header at the
24    very top of the page?
25        MR. ANESH: Objection to the
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 1        MILLER
 2    form of the question.
 3  A.   Not that I recall.
 4  Q.   Have you seen any documents
 5    that appear the same as this with regard to
 6    the header and the footer at the very bottom
 7    which ends with the words compose.wssp?
 8  A.   I don't believe I have seen any
 9    documents in this form, no.
10  Q.   You will note, sir, that this
11    document does not contain a Bates marking at
12    the bottom corner, bottom right hand corner
13    nor does it contain a Bates marking in the
14    middle of the bottom of the document.  Do you
15    have any knowledge of where this document
16    came from so that it was introduced as an
17    exhibit at a deposition?
18  A.   I would only be speculating.
19  Q.   Have you ever printed out
20    e-mails from your own e-mail address for this
21    or other cases?
22        MR. ANESH: Note my objection
23    to the form of the question. What do
24    you mean your own e-mail address?
25  Q.   NMiller@MRA.law, that is your
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 1        MILLER
 2    e-mail address; is it not?
 3        MR. ANESH: Professional
 4    e-mail.  Sometimes you own, I don't
 5    know if it means personal.
 6        MR. BLUESTONE: I understand,
 7    sir.  I'll rephrase the question for
 8    you.
 9  Q.   Is NMiller@MRAlaw.com an e-mail
10    address that you use professionally?
11  A.   Yes.
12  Q.   Is it your e-mail address
13    professionally?
14  A.   Yes.
15  Q.   Does anyone else use that
16    e-mail address at work?
17  A.   There could be times a
18    secretary or assistant sends something out
19    under my e-mail address at my instruction.
20  Q.   Would you say that's pretty
21    rare?
22  A.   Doesn't happen often.
23  Q.   Have you been using that e-mail
24    address since 2003?
25  A.   Yes.
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 1        MILLER
 2  Q.   Do you currently use that
 3    e-mail address?
 4  A.   Yes.
 5  Q.   In any of that time, sir, since
 6    April 2003 to today, have you ever printed
 7    out an e-mail on to paper from that e-mail
 8    address?
 9  A.   Many times.
10  Q.   Have you ever seen it looking
11    in the same format as Exhibit S?
12  A.   No.
13  Q.   Have you ever seen this format
14    before?
15  A.   Not that I can recall.
16  Q.   Taking a look at the message in
17    the main box below the from Neil Miller to X,
18    do you recognize that message?
19  A.   I don't recognize it.
20  Q.   Have you ever used the term
21    advertiser files in the IQS case when you
22    represented IQS?
23  A.   Yes.
24  Q.   What did you understand
25    advertiser files to mean?
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 1        MILLER
 2  A.   I understood it to mean the
 3    files that Industrial Quick Search maintained
 4    regarding companies that advertised with it.
 5  Q.   Do you know when this e-mail
 6    was sent?
 7  A.   No, I do not.
 8  Q.   Did you ever yourself review
 9    the advertiser files to which you just
10    referred?
11  A.   No.
12  Q.   Did anyone from your office
13    review the advertiser files to which you just
14    referred?
15        MR. ANESH: At any time?
16        MR. BLUESTONE: At any time.
17  A.   Not that I'm aware of.
18  Q.   Did you ever discuss reviewing
19    the advertiser files to which you just
20    referred at any time?
21  A.   I discussed it with Mike
22    Meiresonne.
23  Q.   When did you discuss it?
24  A.   In the course of the run up to
25    the document production we discussed whether
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 1        MILLER
 2    I should come out to Michigan to review files
 3    for the document production and Mike did not
 4    want to bear that expense and we didn't see
 5    the need.
 6  Q.   You said two things in that
 7    part of the sentence, first you said that we
 8    did not see the need, tell me who we is?
 9  A.   Mr. Meiresonne and myself.
10  Q.   How did you on your behalf
11    determine whether there was a need to review
12    the advertiser files?
13        MR. ANESH: Note my objection
14    to the form of the question. I don't
15    think he said that. Over my objection
16    you can answer.
17  A.   As far as I was concerned and
18    Mr. Meiresonne agreed this was supposed to be
19    a simple thing. We had said in our document
20    production, our formal response that we would
21    produce advertiser files in Michigan and we
22    eventually arranged for them to come out to
23    do it and they were supposed to produce
24    everything and we had nothing to hide as far
25    as I and Mr. Meiresonne, let them come out
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 1        MILLER
 2    and look and waste their time.
 3        MR. ANESH: Do you want to hear
 4    the answer read back?
 5        (Record read.)
 6  Q.   Read the question back.
 7        (Record read.)
 8  A.   We had said in a formal
 9    document response that the advertiser files
10    would be available for review in Michigan.
11    As far as I was concerned from my
12    conversation with Mr. Meiresonne, this was
13    going to be a simple thing.  We were going to
14    produce our advertiser files in Michigan to
15    the plaintiff's counsel who would review
16    them.  Everything was supposed to be produced
17    that was in those files.  Mr. Meiresonne --
18    in terms of the need, I could go through all
19    the advertising material, advertising files
20    material, it would just be a tremendous
21    expense and Mr. Meiresonne certainly didn't
22    want to incur that expense.
23  Q.   Did you have a conversation in
24    which Mr. Meiresonne told you specifically
25    not to review the documents neither you nor
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 1        MILLER
 2    anyone else from your firm?
 3        MR. ANESH: Note my objection
 4    to the form of the question.
 5  A.   It's hard to answer the way you
 6    phrased it in terms of specifically since Mr.
 7    Meiresonne did not wish to have the files
 8    brought to New York because he said they were
 9    working files and since he did not wish me to
10    come to Michigan, do you call that being
11    specific?  I don't know.  To me that's pretty
12    specific.
13  Q.   Did he specifically tell you
14    not to come to Michigan?
15        MR. ANESH: Note my objection
16    to the form of the question.
17  A.   I believe he did.  It was a
18    matter of a discussion between us and he did
19    not want to incur the expense of us coming
20    out there.
21  Q.   Did he specifically say that or
22    do you believe he did?  There is a difference
23    between those answers and I would like to
24    know what you mean?
25        MR. ANESH: Note my objection
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 1        MILLER
 2    to the form of the question.
 3  A.   I can't tell you the specific
 4    words Mr. Meiresonne used.  We definitely
 5    discussed whether I needed to come out to
 6    Michigan for the document production and we
 7    had a discussion when to schedule it and
 8    whether I should be there and I can't tell
 9    you the exact words he used, but clearly the
10    import was he did not need me to come to
11    Michigan to review files or for the
12    production of files.
13  Q.   Was there any writing that
14    memorialized the words that you've just
15    spoken?
16  A.   I don't believe so.  I can't
17    recall every single writing.
18  Q.   Have you reviewed your files to
19    look for any writings discussing that issue
20    since the inception of this lawsuit?
21  A.   I know I reviewed maybe with
22    Mark there were some e-mails in that general
23    time frame and there were time records in
24    that time frame that we looked at the last
25    time I was here, but independent of that, no.
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 1        MILLER
 2  Q.   Did you look for any
 3    communications between you and Mr. Meiresonne
 4    concerning whether or not you should go to
 5    Michigan to review the documents since the
 6    inception of this lawsuit?
 7        MR. ANESH: Can I have the
 8    question read back.
 9        (Record read.)
10        MR. ANESH: Objection, asked
11    and answered.  He referred to time
12    sheets previously.  Over my objection
13    you can answer.
14  A.   I don't know what I even could
15    have looked at given that I had turned the
16    files over to Mr. Meiresonne and my e-mails
17    from that time frame were not available so I
18    don't know what I could have looked at other
19    than the time sheets that were mentioned.
20        MR. BLUESTONE: Exhibit T.
21        (Plaintiff's Exhibit T,
22    Document, marked for Identification.)
23        MR. ANESH: Do you want to
24    maybe refer to it as 27 on 3/1?
25        MR. BLUESTONE: I'm going to do


Page 283


 1        MILLER
 2    both.
 3        MR. ANESH: It eliminates the
 4    need to --
 5        MR. BLUESTONE: I appreciate
 6    that, but I'm going to do both.
 7  Q.   I'm going to show you what was
 8    marked Exhibit T which was previously marked
 9    27 on 3/1/11.  Ask you have you seen this
10    document before?
11  A.   This is part of an exhibit I
12    saw last time.  It kind of looks familiar to
13    me.  Not the format, but I mean the substance
14    of the e-mail.
15  Q.   The format is one of the
16    important things that I'm asking you about.
17    Do you recognize this format now that you
18    have seen a second exhibit, sir?
19  A.   No.
20  Q.   Do you see the words it should
21    be rather limited since we did clean out some
22    details because of space...?
23  A.   I see the words.
24  Q.   Do you remember seeing those
25    words before?
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 1        MILLER
 2  A.   I don't remember unless it came
 3    up at my last deposition session.
 4  Q.   Did you discuss with Mr.
 5    Meiresonne back in 2003 the meaning of those
 6    words and whether or not any documents were
 7    thrown away?
 8        MR. ANESH: Note my objection
 9    to the form of the question.  The
10    e-mail to Mr. Meiresonne asked if any
11    documents were thrown out so this is
12    the response so I don't know what
13    documents you're talking about.
14        MR. BLUESTONE: Either do I,
15    that's what I'm trying to find out.
16        MR. ANESH: I have to object to
17    the form of the question because are
18    you talking about did he have any
19    discussion about 2003 documents being
20    thrown away because the e-mail clearly
21    refers to '99 to 2001 documents being
22    thrown away.
23        MR. BLUESTONE: You can twist
24    my question any way you want, but
25    that's not what I asked.  If you need
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 1        MILLER
 2    it read back, have it read back. I
 3    asked him did he have any discussion
 4    at all back in 2003 which is the date
 5    of these e-mails.
 6        MR. ANESH: About what
 7    documents being thrown away, that's my
 8    question.  Are you referring to '01
 9    documents?
10        MR. BLUESTONE: Mr. Anesh, I
11    started with documents. I'll go from
12    there.  If he said he had no
13    discussion about documents at all,
14    then it doesn't matter whether they
15    are '03, '99 or 2010 documents.
16        MR. ANESH: With all due
17    respect --
18        MR. BLUESTONE: Sir.
19        MR. ANESH: I mean this with
20    all due respect, if he just answers
21    the question yes --
22        MR. BLUESTONE: Then I'll move
23    on to specificity.
24        MR. ANESH: I cannot rely on
25    you --
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 1        MILLER
 2        MR. BLUESTONE: Then you will
 3    make a motion later.
 4        MR. ANESH: I'll just make my
 5    objection.
 6        MR. BLUESTONE: You already
 7    did, sir.
 8        MR. ANESH: Okay.
 9        MR. BLUESTONE: And really you
10    can just make your objection.  I'm not
11    going to back down on the form so this
12    is a waste of space of my money.
13    Please don't waste my money anymore.
14        MR. ANESH: I'm just asking you
15    to be clear about documents, '01 or
16    '03 documents.
17        MR. BLUESTONE: Mr. Anesh, I'm
18    not going to keep paying for your
19    collequy.
20        MR. ANESH: That's all.
21        MR. BLUESTONE: I'm not paying
22    for your colloquy, sir.
23        MR. ANESH: Go ahead, go ahead.
24  A.   I think I need the question --
25    are you rephrasing?
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 1        MILLER
 2  Q.   Yes. Did you have any
 3    conversation about which documents if any
 4    were thrown out with Mr. Meiresonne?
 5        MR. ANESH: Objection.
 6  A.   Eventually, yes.
 7  Q.   When, sir?
 8  A.   We certainly had many, many
 9    discussions when the spoliation motion was
10    made.
11  Q.   That was December or later of
12    2003; is that right?
13  A.   Maybe late November, something
14    like that.
15  Q.   I'm talking about back in
16    April, did you have any conversations back in
17    April contemporaneous with these e-mails?
18        MR. ANESH: Objection.
19  A.   I don't recall.
20  Q.   Did you take any notes
21    concerning any conversations you had with Mr.
22    Meiresonne back in April of 2003
23    contemporaneous with these e-mails?
24  A.   I don't recall.
25  Q.   Have you looked back through
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 1        MILLER
 2    your files since the last deposition for any
 3    documents at all whether in digital form,
 4    paper form, note form or any other form, sir?
 5  A.   No, I have not looked back
 6    through files.
 7        (Plaintiff's Exhibit U,
 8    E-Mail, marked for Identification.)
 9  Q.   Sir, I'm showing you Exhibit U
10    which is also Exhibit 28 from 3/1/11.  I'm
11    going to ask you is this an e-mail from you
12    to Mike Meiresonne?
13  A.   I could only tell you that it
14    appears to be.
15  Q.   You will note that this is in a
16    different format from the prior exhibit.
17    Have you seen this format before with regard
18    to e-mails from NMiller@MRAlaw.com?
19  A.   I'm not certain.  What's making
20    me uncertain is this linked to line.
21        MR. ANESH: Where is that?
22        MR. BLUESTONE: Third line in
23    the header.
24  A.   The bottom looks a little bit
25    cut off.  There appears to be something on


Min-U-Script® Ellen Grauer Court Reporting Co. LLC (7) Page 285 - Page 288







INDUSTRIAL QUICK SEARCH, INC. VS.
MILLER, ROSADO & ALGOIS, LLP


NEIL MILLER
March 7, 2011


Page 289


 1        MILLER
 2    the bottom cut off and I don't know if that
 3    would make me less or more familiar with the
 4    format of the document.
 5  Q.   I understand.  Does that mean
 6    you do recognize it or don't recognize it?
 7  A.   I said I'm not sure because of
 8    that linked to line.
 9  Q.   So just from a language point
10    of view, how does the linked to line make it
11    more or less likely that you recognize this?
12        MR. ANESH: Note my objection
13    to the form of the question.
14  A.   It makes it less likely.
15    Sitting here today I don't recall when I
16    print out an e-mail after I send one that it
17    has a linked to Neil Miller line on it.
18  Q.   Understood so that means you
19    don't recognize this format?
20  A.   I said that's what's giving me
21    the pause.
22  Q.   I understand, that's great. Now
23    do you recognize any of the language in the
24    e-mail?
25  A.   I'm not sure I understand what
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 1        MILLER
 2    you mean by recognize the language.
 3        MR. ANESH: Note my objection
 4    to the form of the question.
 5  Q.   Did you author this?
 6  A.   I don't recall.
 7  Q.   Do you recognize any of the
 8    wording or the language or the phraseology of
 9    what's written here?
10        MR. ANESH: Note my objection
11    to the form,
12  A.   I recall some of the issues
13    that are discussed here.
14  Q.   Not the issues, I'm talking
15    about the language itself?
16  A.   It goes hand in hand.  I do
17    remember about under prints that being an
18    issue so when you say the language about the
19    under prints, I don't recall that's the way I
20    drafted it, but I do recall that was an issue
21    in the case.
22  Q.   Yes, sir, I understand that.
23    What I'm trying to hone in on it appears to
24    me from this exhibit that you are the author
25    and I'm trying to find out if you recognize
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 1        MILLER
 2    the language and whether you are the author
 3    of this and Mark -- don't answer.
 4        MR. ANESH: Objection, he
 5    already did.
 6        MR. BLUESTONE: That's fine.
 7  A.   I don't know if I'm the author
 8    of this or not.
 9  Q.   Thank you, sir.
10        MR. BLUESTONE: Exhibit V.
11        (Plaintiff's Exhibit V,
12    Letter, marked for Identification.)
13  Q.   Sir, I'm showing you an Exhibit
14    which is marked Exhibit V as in Victor and is
15    also Exhibit 31 on 3/1/11.  This is a letter
16    that bears the words on top Miller Rosado &
17    Algios.  Do you recognize this particular
18    letter, sir?
19  A.   I recognize it to be a letter
20    with my signature.  Do I recall writing it,
21    no.
22  Q.   When I say do you recognize
23    this letter, I'm saying do you recognize this
24    particular.  Obviously it has your letterhead
25    at the top, it has a signature line which
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 1        MILLER
 2    bears your name typewritten at the bottom,
 3    but when I ask that question I mean do you
 4    recognize this letter?
 5        MR. ANESH: Note my objection.
 6  A.   I don't know how to answer when
 7    you say recognize this letter.  It's
 8    certainly our letterhead or a reproduction of
 9    our letterhead. It's my signature.  When you
10    say do I recognize it, I don't remember it.
11  Q.   What I'm trying to get at is
12    not your inferential understanding that it
13    probably is from your law firm. I'm asking do
14    you remember this particular letter for some
15    reason or another?
16        MR. ANESH: Same objection.
17  A.   No, I don't recall it.
18  Q.   Is this your signature on page
19    two, sir?
20  A.   Yes.
21  Q.   Did Miller Rosado back in 2003
22    use Airborne Express to send packages or
23    letters or mail to clients?
24  A.   I believe we did.
25  Q.   Look at page 2, sir, the second
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 1        MILLER
 2    full paragraph starting with the words I'm
 3    assuming.  If you read the rest of that I'll
 4    ask you some questions.
 5  A.   Yes, I see that.
 6  Q.   Do you remember writing those
 7    words?
 8  A.   I don't remember writing those
 9    words.
10  Q.   You use the term Michigan
11    counsel, do you see that term, sir?
12  A.   Yes.
13  Q.   What's your present
14    understanding of what you meant by that term
15    back on June 12, 2003?
16  A.   He had a firm in Michigan, I
17    think it was Mika Meyers, I don't know how
18    you spell it and a fellow named Ron Redick
19    and they were assisting in terms of the
20    plaintiffs producing documents in Michigan or
21    third party plaintiffs and third party
22    defendants producing certain documents in
23    Michigan and they were going to be there to
24    review the documents being produced by
25    plaintiffs or third party defendants in
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 1        MILLER
 2    Michigan.
 3  Q.   Is it your current belief that
 4    Michigan counsel had been engaged or had
 5    agreed to be present at the document
 6    production at IQS's offices?
 7        MR. ANESH: Note my objection
 8    to the form of the question. Which
 9    document?
10  A.   No.
11  Q.   The document production on July
12    29, August 3, whatever the dates were?
13  A.   To the document production in
14    IQS's office the answer is no.
15  Q.   To make sure I understand it
16    and not just to cross-examine you, when you
17    say the answer is no, is it your present
18    understanding they would not be present in
19    Michigan for the document production at IQS's
20    offices?
21  A.   Please read it back.
22        (Record read.)
23  A.   Correct.
24  Q.   Did you ever have an
25    understanding or belief that they were to be
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 1        MILLER
 2    present at the Michigan offices of IQS for
 3    the document production in late July, early
 4    August?
 5  A.   No.
 6  Q.   What did you mean by the words
 7    that were written in this paragraph starting
 8    with the words I am assuming?
 9  A.   This is now concerning the
10    plaintiffs and third party defendant's
11    document production to us. Just like we said
12    there is certain documents we're producing in
13    Michigan --
14        MR. ANESH: Let him finish.  Go
15    ahead.
16  A.   They were producing documents
17    at their Michigan counsel's office and again,
18    Mr. Meiresonne, I don't know at this point we
19    decided whether or not I would come out here,
20    but clearly Mike expressed an interest in
21    rather than me flying out to Michigan to
22    obtaining and handling copying those
23    documents that his Michigan counsel who filed
24    his own Michigan action which was stated at
25    that point would handle that.
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 1        MILLER
 2  Q.   So am I correct that the
 3    language in this particular paragraph refers
 4    to Thomas' production to IQS?
 5  A.   Thomas and the third party
 6    defendants.
 7  Q.   Production to IQS?
 8  A.   Yes.
 9        MR. BLUESTONE: W.
10        (Plaintiff's Exhibit W,
11    E-Mail, marked for Identification.)
12  Q.   Sir, I'm showing you Exhibit W
13    which is also marked Exhibit 36 on 3/1/11.
14    Do you recognize this e-mail?
15  A.   No.
16  Q.   Is this from Mr. Redick to who
17    you just referred?
18  A.   It appears to be.
19  Q.   The printing is very small.
20    Could you read what is written from Ron
21    Redick to Neil Miller?
22  A.   Yes.
23  Q.   It says something about 15
24    bankers boxes, do you see that?
25  A.   I see where it says that.
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 1        MILLER
 2  Q.   Prior to July 24, 2003, did you
 3    have any knowledge or information concerning
 4    the volume of documents which were at the IQS
 5    office for the IQS document production at
 6    their offices in late July, early August?
 7        MR. ANESH: Note my objection
 8    to the form of the question.
 9  A.   We are not talking about the
10    document production in Exhibit W now, you are
11    talking about document production at IQS's
12    offices?
13        MR. ANESH: You just switched
14    it.  Do you mean to do that?  I don't
15    think you do.
16        MR. BLUESTONE: No.
17        MR. ANESH: The witness pointed
18    out that he's referring to the
19    document production.
20        MR. BLUESTONE: Don't testify,
21    Mark. Stop. I appreciate your help.
22    Don't testify.  I'll just work my way
23    through it as stupid as I am.
24        MR. ANESH: Did I call you
25    stupid?
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 1        MILLER
 2        MR. BLUESTONE: I'm saying the
 3    word.
 4        MR. ANESH: I never said that.
 5        MR. BLUESTONE: I didn't say
 6    you did.  Stop, stop, stop, Don't
 7    help.
 8        MR. ANESH: Don't help, but
 9    don't try to twist it either.
10        MR. BLUESTONE: Then object.
11    Your witness is an educated attorney
12    who knows his facts. He can answer the
13    question honestly as I'm sure he is
14    and he will straighten me out if I'm
15    wrong.  We will get through this a lot
16    quicker if you don't help. I
17    appreciate your help.
18  Q.   Sir, is this a document
19    production at Thomas' office that you
20    referred to?
21        MR. ANESH: Objection.
22  A.   At Thomas' office, no.
23  Q.   Tell me what document
24    production the message in Exhibit W refers
25    to?
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 1        MILLER
 2  A.   It's referring to the document
 3    production that I think was also referred to
 4    in the last exhibit. Miller Johnson was
 5    Thomas' counsel in Michigan and that was the
 6    production of documents of Thomas and/or the
 7    third party defendants.
 8  Q.   Wouldn't that be Thomas'
 9    production of documents to IQS?
10  A.   Third party defendants.  You
11    said at Thomas' office and it was not at
12    Thomas' office.
13  Q.   At the office of Thomas'
14    attorneys?
15  A.   Correct.
16  Q.   This was Thomas and third party
17    defendants' production to IQS?
18  A.   Right.  I'm not even certain if
19    there are any Thomas documents in here or
20    this was all third party defendants who lived
21    in Michigan and Indiana.
22  Q.   Now, sir, as of July 24, 2003,
23    am I correct that that document review of
24    IQS's documents at IQS's office had not yet
25    taken place?
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 1        MILLER
 2  A.   Correct.
 3  Q.   As of that date, sir, did you
 4    have any knowledge of the volume of documents
 5    at the IQS offices?
 6  A.   Not specifically.  I knew there
 7    were going to be a lot of documents being
 8    produced.  It was all the advertiser files.
 9  Q.   A lot of documents can mean two
10    boxes or two million boxes.  Did you have any
11    idea of the approximate number of documents?
12        MR. ANESH: Objection.
13  A.   No, I do not.
14  Q.   No, you do not or no, you did
15    not?
16  A.   Both.
17  Q.   My questions are not as of
18    today, but as of July 2003?
19  A.   Okay.
20  Q.   Had anyone on your behalf or
21    your law firm's behalf reviewed any of those
22    documents prior to July 23, 2003?
23        MR. ANESH: Objection, asked
24    and answered.  You can answer.
25  A.   The short answer is I'm not
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 1        MILLER
 2    sure if some sampling of those documents may
 3    have been either produced in our earlier
 4    document production or sent by Mike at some
 5    point.  I don't recall if that might have
 6    happened, but certainly we did not review the
 7    vast, vast majority of documents out there.
 8  Q.   Had anyone prepared a list of
 9    the documents that existed that were to be
10    shown at the document production?
11  A.   I do not recall that.
12  Q.   I do not recall that means a
13    couple of different things so I have to ask
14    you about that.  Do you remember whether a
15    list existed in July of 2003?
16  A.   No.
17  Q.   Do you know whether a list
18    existed in 2003?
19  A.   All I could say is I don't
20    recall ever seeing one sitting here today.
21  Q.   Did you ever discuss a list
22    that might have existed in 2003?
23        MR. ANESH: Note my objection.
24  A.   I'm not sure how to answer
25    that.  Discuss a list that might have
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 1        MILLER
 2    existed.
 3  Q.   Did Mike Meiresonne say I have
 4    a list of the documents even though you have
 5    not seen it?
 6        MR. ANESH: Objection.
 7  A.   I don't recall that.
 8  Q.   I'm going to ask you not to use
 9    the term I don't recall that and the reason
10    I'll ask you --
11        MR. ANESH: No, you're not
12    going to tell him how to answer.
13        MR. BLUESTONE: Don't interrupt
14    me again.  You make an objection at
15    the end.
16  Q.   The reason I'll ask you not to
17    use that term is because it's euivocal.  It
18    can mean I don't know or I don't remember and
19    it can mean two different things at the same
20    time and it's not a helpful answer. It's your
21    choice what to answer and your counsel can
22    raise his hand to me in a gesture saying I
23    object and he may object very well, but the
24    truth is it doesn't help either of us to give
25    me an equivocal answer.  I'm going to ask you
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 1        MILLER
 2    if you remember I would appreciate a yes or
 3    no when it's possible.
 4  A.   I would like to consult my
 5    counsel as to whether I should abide by your
 6    request or not.
 7  Q.   Take as long as you wish.
 8        MR. ANESH: Let's go outside.
 9    This is why it's taking a year and a
10    day.
11        MR. BLUESTONE: No, it's not.
12        MR. ANESH: Yes, it is.
13        (Recess taken.)
14        MR. ANESH: Go ahead.
15        MR. BLUESTONE: X.
16        (Plaintiff's Exhibit X,
17    Document, marked for Identification.)
18  Q.   Have you seen Exhibit X which
19    is now before you, sir, also marked Exhibit
20    39 on 3/1/11?
21  A.   I believe I have.
22  Q.   When was the first time that
23    you saw this, sir?
24  A.   Either in the -- either at the
25    deposition, my last deposition session or
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 1        MILLER
 2    perhaps in reviewing with counsel prior to
 3    deposition.
 4  Q.   You see the words just above
 5    the word thanks, anything else you can think
 6    of not --
 7        MR. ANESH: It's not what it
 8    says.
 9  Q.   Anything else you could think
10    of or not to include, do you see those words?
11  A.   I see the words.
12  Q.   Did you have any conversations
13    with Mike Meiresonne in and about July 27,
14    2003 about the contents of the documents or
15    the volume of the documents to be produced at
16    the IQS offices?
17        MR. ANESH: Note my objection.
18        (Record read.)
19  A.   Given the time frame of your
20    question, I'm sure I would have somewhere in
21    that time frame had suggestions with Mike
22    about either or both of those subjects.
23  Q.   Do you know whether you
24    actually did?
25  A.   No.
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 1        MILLER
 2  Q.   Do you have any notes about any
 3    conversations on that topic?
 4  A.   No.
 5        MR. BLUESTONE: Y.
 6        (Plaintiff's Exhibit Y,
 7    Document, marked for Identification.)
 8  Q.   It's Exhibit Y marked 43
 9    previously.  Have you seen that Exhibit
10    before?
11        MR. ANESH: It's Exhibit 43 on
12    3/1/11 and it's Exhibit Y on 3/7/11.
13        For the record we'll identify
14    a letter from Quick Search from Neil
15    Miller dated December 9, '03.
16        I want to identify it since I
17    don't have a copy.
18        MR. BLUESTONE: The exhibit tab
19    does a fine job of it.
20  A.   Is there a pending question?
21  Q.   Have you seen that before?
22  A.   I don't recall it.
23  Q.   Do you know the name Sarah
24    Broene?
25  A.   I remember the name coming up
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 1        MILLER
 2    occasionally with Mike Meiresonne.
 3  Q.   Had you discussed Sarah Broene
 4    with him at or about the time of December 9,
 5    2003?
 6  A.   Somewhere along the line in
 7    discussing with Mike the spoliation motion
 8    which is this time frame I think her name
 9    came up as to whether she might have some
10    relevant information.  I don't recall the
11    specifics.
12  Q.   Did you ever speak with her
13    concerning any facts of the case?
14  A.   No, I don't believe I did.
15  Q.   Was an Affidavit obtained from
16    her concerning any of the facts of the case?
17  A.   I don't believe so.
18  Q.   Was an attempt to obtain an
19    Affidavit made from her to get one from her
20    -- was an attempt made to get one from her?
21  A.   I don't believe so.
22  Q.   Did you have a discussion with
23    Mr. Meiresonne about whether or not to get an
24    Affidavit from Sarah Broene?
25        MR. ANESH: Objection.
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 1        MILLER
 2  A.   I don't recall.
 3  Q.   Did you ever determine through
 4    conversations with any person what
 5    information Sarah Broene might have which was
 6    relevant to the Thomas verses IQS case?
 7        MR. ANESH: Objection.
 8  A.   I don't recall the specifics,
 9    but I'm sure I did.
10  Q.   Was Sarah Broene the editorial
11    manager of IQS?
12  A.   I don't recall at this point.
13  Q.   Did she have information
14    concerning whether or not websites or other
15    proprietary information was copied as a
16    matter of regular course at IQS?
17  A.   Could you read that back.
18        (Record read.)
19        MR. ANESH: Objection. How
20    would he know what information she
21    possessed?
22        MR. BLUESTONE: That's one of
23    the facts of the case here.
24        MR. ANESH: How would he know
25    what information she possessed?
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 1        MILLER
 2        MR. BLUESTONE: By doing an
 3    investigation and speaking with
 4    people.  Make your objection.  Stop
 5    cuing him how to answer.
 6        MR. ANESH: I'm not cuing him
 7    how to answer. You are asking him what
 8    someone else knew.
 9        MR. BLUESTONE: Fine, just make
10    your objection.
11        MR. ANESH: Objection.
12  A.   It's hard to answer the
13    question as you posed it.  My recollection of
14    Sarah Broene is that she was not involved in
15    the tossing of documents in 2001.  She was
16    hired after that point and she was not
17    employed, at least I don't believe she was
18    employed, at the time of the document review
19    that occurred in 2003, the project where Mr.
20    Meiresonne discarded documents.
21        MR. BLUESTONE: Z.
22        (Plaintiff's Exhibit Z,
23    E-Mails, marked for Identification.)
24  Q.   Sir, Exhibit Z is a three page
25    document that contains multiple e-mails.  I'd
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 1        MILLER
 2    like you to look at the first one which is
 3    dated July 27, 2003 at 13.46.11 hours.  Have
 4    you seen that first e-mail before?
 5  A.   Didn't you just show it to me?
 6  Q.   It's the same one, isn't it?
 7        MR. ANESH: Yes.
 8  Q.   Looking at the next one on the
 9    first page dated 11 February 2006, 18.57.29,
10    have you seen that one before?
11  A.   I believe I have.
12  Q.   That one contains a reprint of
13    an earlier e-mail dated August 3, 2003?
14        MR. ANESH: Note my objection.
15  Q.   That appears on this printout
16    in bold.  Have you seen that particular
17    e-mail which seems to be a reprint of an
18    August 3, 2003 e-mail?
19  A.   Just from looking at it I think
20    it may be a fax, not an e-mail, although it's
21    hard to be sure, the August 3, 2003 I'm
22    talking about now.
23  Q.   If it was a fax, have you seen
24    that?
25  A.   I believe I have.
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 1        MILLER
 2  Q.   Looking at the next e-mail
 3    which is dated 11 February 2006 at 15.59.16,
 4    did you write that e-mail?
 5  A.   I appear to have, yes.
 6  Q.   You see in the second paragraph
 7    the words I don't see a response that I made
 8    to your July 27, 2003 e-mail?
 9  A.   I see that.
10  Q.   Does that indicate to you that
11    at that time back in February 2006 you did
12    some sort of a search for whether or not
13    there was a response to the e-mail?
14  A.   For some kind of e-mail
15    response or a fax response, yes.
16  Q.   Do you have any particular
17    recollection of writing this e-mail?
18        MR. ANESH: Which one?
19  Q.   The 11 February 2006 e-mail?
20  A.   In a general way yes because of
21    the storm situation.
22  Q.   There was a large snowstorm or
23    something?
24  A.   They were predicting one and
25    that's why I remember giving him my home
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 1        MILLER
 2    e-mail address and my home phone number
 3    because I was going to work from home rather
 4    than in the office.
 5  Q.   Back then you had the
 6    opportunity and the ability to search for
 7    e-mails and faxes that might have been
 8    responsive to his July 27, 2003 e-mail?
 9        MR. ANESH: Note my objection.
10  A.   Yes.
11  Q.   What would you have searched at
12    that time, sir?
13  A.   I would have searched my
14    e-mails for that time period and I would have
15    looked at my written correspondence files.
16  Q.   Was it your practice back in
17    July of 2003 to read an e-mail and then
18    delete it?
19        MR. ANESH: Note my objection.
20  A.   In general?
21  Q.   With regard to IQS?
22  A.   No, that would not have been my
23    practice to delete it right away.
24  Q.   What was your practice with
25    regard to e-mails at that time?
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 1        MILLER
 2  A.   My practice is other than for
 3    perhaps very short perfunctory e-mails about
 4    some topics my general practice was to retain
 5    e-mails until the conclusion of the case.
 6  Q.   How did you retain them; in
 7    electronic form?
 8  A.   I would just leave them on my
 9    in box and sent box.
10  Q.   In electronic form?
11  A.   Yes.  I also reprinted most
12    e-mails going or coming and put them in the
13    file.
14  Q.   In paper form?
15  A.   Yes.
16  Q.   Did you delete the e-mails from
17    the IQS case at some time?
18  A.   At some point later on, yes.
19  Q.   When, sir?
20  A.   When the representation ended.
21    Took up a lot of space in my boxes.
22  Q.   You did not archive them in any
23    fashion?
24  A.   We printed.  My practice is to
25    print out e-mails so they would have been in
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 1        MILLER
 2    my file.
 3  Q.   You did not archive them in
 4    digital format?
 5  A.   No.
 6  Q.   What did you do with the paper
 7    printed versions of those e-mails?
 8  A.   They should be in our
 9    correspondence files which eventually later
10    on were turned over to Mr. Meiresonne.
11  Q.   All of your correspondence
12    files?
13  A.   I believe so, yes.
14  Q.   You didn't maintain any copies
15    of the correspondence files?
16  A.   Correct.
17        MR. BLUESTONE: AA.
18        (Plaintiff's Exhibit AA,
19    Document, marked for Identification.)
20  Q.   This is a document that's Bates
21    marked Miller 03772.  It's dated 8/15/05.
22    Did you author this?
23  A.   I believe so.
24  Q.   How do you know that you
25    authored it?
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 1        MILLER
 2  A.   I see my name at the bottom and
 3    I was certainly in charge of the litigation.
 4  Q.   Do you recognize the format of
 5    the printout?
 6  A.   No.
 7  Q.   Was this an e-mail, a fax, a
 8    letter or something else?
 9  A.   It's not a letter for sure.
10    Whether it's an e-mail or just a document I
11    created, you know, typed up on my Word
12    Perfect and gave it to Preeti.
13  Q.   Who is Preeti?
14  A.   She was an associate we had for
15    a few months.
16  Q.   An attorney?
17  A.   She came right out of law
18    school and she had not been admitted to the
19    bar.
20  Q.   A law school graduate?
21  A.   Correct.
22  Q.   But not yet an attorney?
23  A.   Correct.
24  Q.   Solely because of bar
25    admission?
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 1        MILLER
 2  A.   Correct.
 3        MR. BLUESTONE: Off the record.
 4        (Discussion off the record.)
 5  Q.   What was the purpose of this
 6    letter, sir?
 7        MR. ANESH: Note my objection
 8    to the form. He didn't say it was a
 9    letter.
10  Q.   What's the purpose of this
11    communication or writing?
12  A.   Thomas had started a second
13    action against IQS at some point in the
14    summer of '05.  We had to answer it and I
15    asked her to do some research.
16  Q.   I see that in the bottom
17    paragraph it says should you desire to use
18    Westlaw, do you see that?
19  A.   Yes.
20  Q.   Westlaw is computerized legal
21    research?
22  A.   Yes.
23  Q.   Did your office use Westlaw for
24    computerized legal research?
25  A.   Yes.
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 1        MILLER
 2  Q.   Did you maintain an account
 3    which categorized which work was done for
 4    which clients?
 5        MR. ANESH: Note my objection
 6    to the form of the question; work or
 7    research?
 8        MR. BLUESTONE: Research.
 9  Q.   Which computerized legal
10    research was performed for which particular
11    clients?
12  A.   I know when I go on to Westlaw
13    though I can't be sure at that time if it was
14    the same that they ask you to put in a client
15    ID and my general practice was to put one in.
16  Q.   Did you charge IQS for the
17    computerized legal research costs aside from
18    time, attorney time you needed to do the
19    research?
20  A.   No.
21  Q.   So there were no computerized
22    legal research charges to the client?
23  A.   There shouldn't be for any
24    reason.
25  Q.   At any time prior to August 1,
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 1        MILLER
 2    2003 did you send a letter to IQS that
 3    advised them of any obligation to put a hold
 4    on documents or to hold on to documents or to
 5    put aside documents for discovery purposes?
 6        MR. ANESH: Note my objection.
 7  A.   To the best of my recollection,
 8    no.
 9  Q.   Did you make any effort to
10    identify persons who had created any
11    documents at IQS?
12  A.   Who created document --
13        MR. ANESH: Note my objection.
14  A.   I'm not sure I understand what
15    you mean by created documents.
16  Q.   In the largest general sense,
17    any persons who were in existence who had
18    participated in the creation of documents,
19    making, writing, printing, creating?
20  A.   On a more general level
21    certainly preparing the automatic disclosures
22    at the outset of the discovery process I went
23    over, reviewed with Mr. Meiresonne every
24    person who was involved in, I don't know if I
25    would say a Thomas relationship or the
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 1        MILLER
 2    creation of websites and things like that so
 3    if that's what you mean by creating
 4    documents, I'm not sure.
 5  Q.   Did you determine at any time
 6    prior to August 1, 2003 the actual number of
 7    documents which were in existence and which
 8    were being presented to the Thomas plaintiffs
 9    for their review at the document production
10    at IQS offices?
11        MR. ANESH: Can I have that
12    question read back.
13        (Record read.)
14        MR. ANESH: Note my objection
15    to the form of the question.  In
16    existence when?
17  Q.   Prior to August 1st?
18        MR. ANESH: Note my objection.
19    I don't understand. You can answer.
20  A.   The actual number, no.
21  Q.   Do you even know the number of
22    boxes of documents that were being presented
23    at the IQS document production?
24        MR. ANESH: Note my objection.
25  A.   You say boxes.  I don't believe


Page 319


 1        MILLER
 2    they were being produced in box form.  There
 3    were advertiser files that were being
 4    produced. There were other records being
 5    produced.  I don't believe it was being
 6    produced or I don't recall whether or not
 7    they were being produced in box form.
 8  Q.   Did you discuss with anybody at
 9    IQS the contents of the files, folders,
10    boxes, filing cabinet, drawers or other
11    recepticles for the documents that were being
12    produced at the document production?
13        MR. ANESH: Objection to form
14    and objection asked and answered.
15  A.   I'm sure I did.
16  Q.   Did you determine whether there
17    were any privileged documents therein?
18  A.   I certainly discussed with Mike
19    on a general level what the contents would be
20    and there were as far as I knew advertiser
21    files would not contain any attorney/client
22    communications.
23  Q.   Did you know whether or not
24    there were any privileged documents within
25    those files whether they should have been
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 1        MILLER
 2    there or they should not have been there?
 3        MR. ANESH: Objection to form.
 4  A.   Since I did not personally
 5    review the files, I cannot tell you if a
 6    privileged document was in there.
 7  Q.   Did you issue any instructions
 8    to IQS, Mike Meiresonne or to anyone else
 9    concerning review of the documents before the
10    production?
11  A.   I don't recall that.
12  Q.   Is it that you don't recall it
13    because it didn't happen and you don't
14    remember it not happening or is it that you
15    don't remember whether you did it or not;
16    that's the problem I have with I don't recall
17    that?
18        MR. ANESH: Objection.
19  A.   To the best of my recollection
20    I don't recall.
21  Q.   Thank you.  Do you know of any
22    documents at all in which you directed or
23    gave instructions to IQS on a review of the
24    documents before the production?
25        MR. ANESH: Note my objection
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 1        MILLER
 2    to the form.
 3  A.   Could you read it back to me.
 4        (Record read.)
 5        MR. ANESH: Objection.
 6  A.   If you are referring to the
 7    production in August?
 8  Q.   That's the production I'm
 9    referring to, yes.
10  A.   Then the answer is no, I don't
11    recall any such thing.
12  Q.   Do you know of any such
13    documents is what my question really is, not
14    whether you recall them or not?
15  A.   I don't know of any such
16    documents.
17  Q.   Do you know of any documents in
18    which IQS was giving guidelines on which
19    documents were to be produced in August?
20        MR. ANESH: Note my objection
21    to the form of the question.
22  A.   Could you read it back, please.
23        (Record read.)
24  A.   You showed me a couple of
25    e-mails, but I don't think those were
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 1        MILLER
 2    instructions.
 3  Q.   My question is do you know of
 4    any --
 5  A.   I don't know of any, but I'm
 6    trying to remember the documents you just
 7    showed me there.
 8  Q.   Assuming -- we'll take your
 9    answer as except for those documents which
10    might have been marked as exhibits already,
11    do you know of any other documents?
12  A.   No.
13  Q.   Did you have any phone
14    conversations during the month of July 2003
15    with Mike Meiresonne about which documents to
16    produce at the document production?
17        MR. ANESH: Note my objection
18    to the form of the question.
19  A.   I'm sure I did.
20  Q.   Do you have any notes
21    concerning those phone conversations?
22  A.   No.
23  Q.   Do you have any bills
24    concerning those phone conversations?
25  A.   My time records might show if I
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 1        MILLER
 2    spoke with Mr. Meiresonne about document
 3    production.
 4  Q.   Do you know?
 5  A.   I'd have to look at my time
 6    records.
 7  Q.   I'm saying do you know as you
 8    sit here today?  Without looking at a
 9    document to refresh your recollection do you
10    know of any?
11        MR. ANESH: Note my objection.
12  A.   I assume because I know I had
13    conversations with him about document
14    production in the time frame I would assume
15    my time records would reflect that I did.  Do
16    I know that they do, I would have to look at
17    them.  I assume that that would be there.
18  Q.   Did you discuss the issue of
19    privileged documents with Mike Meiresonne
20    prior to the August document production?
21        MR. ANESH: You keep asking
22    about privileged documents. There's no
23    allegation here that he --
24        MR. BLUESTONE: Don't clog my
25    record.
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 1        MILLER
 2        MR. ANESH: Clog your record.
 3    You are taking too much time on
 4    irrelevant matters.
 5        MR. BLUESTONE: Mark.
 6        MR. ANESH: Objection.
 7        MR. BLUESTONE: Thank you.
 8  A.   I don't recall.
 9  Q.   Did you discuss the concept of
10    work product with him?
11        MR. ANESH: Same objection.
12        MR. BLUESTONE: Thank you.
13  A.   At any time or in that time
14    period?
15  Q.   Same time period?
16  A.   I don't recall.
17  Q.   Do you know as you sit here
18    today approximately how many documents were
19    produced at the production?
20        MR. ANESH: Asked and answered.
21  A.   In terms of specific number,
22    no.  I know there were a lot -- a large
23    volume of documents produced.  I don't know
24    the number.
25  Q.   Have you ever handled a case
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 1        MILLER
 2    with so many documents before that date?
 3        MR. ANESH: Note my objection.
 4  A.   Since I don't know the number,
 5    I can't put that in context.
 6  Q.   Was there a particular reason
 7    why you did not review the documents?
 8        MR. ANESH: Note my objection.
 9    Asked and answered.
10        MR. BLUESTONE: Thank you.
11  A.   It made no sense -- talking to
12    Mike, it made no sense for me to come out
13    there to look at them. The large part of the
14    production was the advertiser files. We had a
15    confidentiality stip in place which is what
16    we wanted to do before we produced documents
17    in Michigan and our thought was let them --
18    there will probably be a lot of stuff that
19    will be largely irrelevant, let them look at
20    whatever they want and the exact volume was
21    really not a large concern.
22  Q.   In July of 2003 how many
23    attorneys were working in your office?
24  A.   Three.
25  Q.   The three partners?
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 1        MILLER
 2  A.   Correct.
 3  Q.   Any paralegals with paralegal
 4    credentials?
 5  A.   Not with paralegal credentials.
 6  Q.   Any legal assistants with any
 7    kind of particular credentials?
 8  A.   I don't know what you mean by
 9    particular credentials.
10  Q.   I believe there's legal
11    assistant credentials in which you could get
12    a degree.
13  A.   I don't believe there's anyone
14    who had formal training.
15  Q.   Do you have any employees who
16    were serving in those capacities without
17    those particular credentials?
18  A.   Yes.
19  Q.   How many?
20  A.   One.
21  Q.   What was that person's name?
22  A.   Bonnie Siegel.
23  Q.   Ms. Siegel was working in July
24    of 2003?
25  A.   I'm almost positive, yes.
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 1        MILLER
 2  Q.   Does she work there today?
 3  A.   Yes.
 4  Q.   What kind of work was she doing
 5    in 2003?
 6  A.   She does a lot of different
 7    things.  She will act as a secretary at
 8    times.  I know for transactions she will
 9    often assist in putting the documentation
10    together for closings and the like and
11    contracts and the like.
12  Q.   This was back in 2003?
13  A.   Yes.  She will provide any
14    assistance anyone requests on litigation
15    tracking down phone numbers, tracking down
16    documents.  She will do those kinds of tasks,
17    not necessarily formal paralegal tasks.
18  Q.   The reason why I ask about 2003
19    is you are using a present tense verb and we
20    are talking about 2003.  You said she will,
21    do you mean she would then?
22  A.   Same then as now.
23        MR. ANESH: What's the
24    relevancy if she didn't work on this
25    case?


Page 328


 1        MILLER
 2        MR. BLUESTONE: The relevancy
 3    is why didn't she work on the case
 4    obviously, Mr. Anesh.
 5        MR. ANESH: What?
 6        MR. BLUESTONE: Why didn't
 7    anyone go there and do the job, that's
 8    the relevancy.
 9        MR. ANESH: Because he didn't
10    want to pay for it.
11        MR. BLUESTONE: If you say so.
12    Maybe your client didn't want to
13    bother doing it.
14        MR. ANESH: Really?  Do you
15    know a lawyer that doesn't want to go
16    any place not to get paid?
17        MR. BLUESTONE: I do, yes.
18        MR. ANESH: You do?
19        MR. BLUESTONE: Yes, sir.
20        MR. ANESH: Even if he had gone
21    there, the documents were already --
22        MR. BLUESTONE: Is this going
23    on the record?  Strike that from the
24    record and don't make me pay for your
25    musings.
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 1        MILLER
 2  Q.   Eventually a spoliation motion
 3    was made?
 4  A.   Yes.
 5  Q.   Give me your best understanding
 6    today of what the nature of the spoliation
 7    motion was when it was made?
 8  A.   The spoliation motion contended
 9    that all sorts of documents had been
10    discarded in the run up to the August 2003
11    document production.  There had been I'll say
12    a week long project and Lisa Dokter provided
13    an Affidavit to Thomas saying that all sorts
14    of documents had been discarded and had been
15    reviewed and discarded in the week prior to
16    the document production in August 2003.
17        MR. ANESH: You done?
18        THE WITNESS: Yeah.
19        MR. ANESH: Go ahead, I'm
20    sorry.
21  Q.   The spoliation motion was made
22    on paper?
23  A.   Yes.
24  Q.   Was your receipt of the motion
25    itself your first understanding that there
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 1        MILLER
 2    was a spoliation motion to be made or did you
 3    have any conversations with plaintiff's
 4    counsel prior to their making a paper motion?
 5  A.   I don't recall any conversation
 6    -- the answer is no, to the best of my
 7    recollection there were no conversations with
 8    plaintiff's counsel prior to when the
 9    spoliation motion was made.
10  Q.   So the spoliation motion came
11    into your office on paper or did it come in
12    through electronic filing?
13  A.   This was not an electronically
14    filed case.  What I don't recall is whether
15    there was a telephone call or telephone
16    message left by plaintiff's counsel about it.
17    I seem to recall even though I didn't get it
18    in time a message had been left about an
19    Order to Show Cause and whether I wanted to
20    appear or was going to appear on it the
21    following morning, but by the time I got it I
22    think the appearance had happened.
23  Q.   Did you have a conversation
24    with your client about the motion when you
25    learned about it?
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 1        MILLER
 2  A.   I'm sure I did.
 3  Q.   At that moment --
 4        MR. ANESH: What moment;
 5    conversation, receipt?
 6        MR. BLUESTONE: Let me finish
 7    the sentence, Mark, before you break
 8    in.  I was going to say at that moment
 9    when you spoke to your client for the
10    first time about the motion.
11        MR. ANESH: Stand corrected.
12  Q.   Did you have any discussion
13    about whether documents had been discarded?
14  A.   I don't recall if it was in the
15    first conversation or the second, but some
16    time very soon thereafter, yes.
17  Q.   Let's take the time period from
18    when you first learned about the motion to
19    when you put in whatever opposition papers
20    you eventually put in, this is the time
21    period we're talking about now, learning
22    about it to putting in your opposition
23    papers. Did you have conversations with your
24    client about the nature of the documents
25    which were presented to the Thomas
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 1        MILLER
 2    plaintiffs?
 3  A.   Yes.
 4  Q.   Was your client able to state
 5    the numbers of documents that were presented
 6    to the Thomas plaintiffs?
 7  A.   I believe he did.
 8  Q.   Did he have a list of the
 9    documents which were presented to the Thomas
10    plaintiffs?
11  A.   Not that I recall seeing.
12  Q.   Have you ever seen a list of
13    the documents which were presented to the
14    Thomas plaintiffs?
15        MR. ANESH: Objection, asked
16    and answered.
17  A.   Not that I recall seeing.
18        (Recess taken.)
19  Q.   What relief did the spoliation
20    motion seek?
21  A.   I think it certainly sought to
22    strike his pleadings.  It may have also asked
23    for alternative leave if they did not get
24    that.
25  Q.   When you say strike his
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 1        MILLER
 2    pleadings, could you be a little more
 3    specific?
 4  A.   Striking the pleadings of
 5    Industrial Quick Search, I think it's
 6    Meiresonne & Associates and Mike Meiresonne.
 7  Q.   That would be both the Answer
 8    and the Counterclaims?
 9  A.   And the Third Party Complaint,
10    yes.
11  Q.   Tell me what effect striking
12    the answer of IQS, Meiresonne & Associates,
13    Michael Meiresonne and John Does 1 through 5
14    would have had at that time?
15        MR. ANESH: Note my objection,
16    calls for a legal conclusion. Over my
17    objection you can answer.
18  A.   It means the Complaint at that
19    point would be unopposed and the plaintiff
20    could get damages on the causes of action in
21    the Complaint.  It meant the counterclaims
22    would be stricken, there could be no recovery
23    on them and the third party -- the
24    affirmative claims in the Third Party
25    Complaints could no longer be pursued.
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 1        MILLER
 2  Q.   Could the defendants litigate
 3    over the amount of damages after the striking
 4    of their Answer?
 5        MR. ANESH: Same objection.
 6  A.   In my opinion, yes.
 7  Q.   Would it be fair to say that
 8    the striking of an Answer in that situation
 9    would have meant that they had to admit
10    liability, but could still argue over the
11    amount or existence of damages?
12        MR. ANESH: Same objection.
13  A.   I would not say admit
14    liability, but they could not contest it.
15  Q.   They could not contest
16    liability, but they could argue about the
17    existence or amount of damages?
18  A.   Yes.
19  Q.   Had you previous to the
20    spoliation motion being made performed any
21    legal research on the issues of copyright
22    infringement in this case?
23        MR. ANESH: Can I have the
24    question read back.
25        (Record read.)
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 1        MILLER
 2  A.   Yes.
 3  Q.   Tell me what legal research you
 4    yourself performed?
 5  A.   I personally performed?
 6  Q.   You yourself.
 7  A.   Early on in the representation,
 8    I can't remember exactly how early, I had
 9    gotten some case sites from a Michigan firm
10    that had done some research on Mike's behalf.
11    I remember reading those cases, doing
12    research, going past that research to look at
13    the law in copyright infringement and me
14    personally I remember hiring a Hofstra law
15    student to also do some research. Then I
16    looked at the cases he came up with and did a
17    little further research based on his
18    research.
19  Q.   Was that Keith Shafer?
20  A.   That's correct.
21  Q.   You say you hired a Mr. Shafer
22    to do research.  Is Exhibit H from your first
23    deposition some of the fruits of that
24    research?
25        MR. ANESH: Can you hold off a
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 1        MILLER
 2    second, please, so I can get my copy
 3    of the exhibit.  I want to read my
 4    own.  It's right here.
 5  A.   Yes.
 6  Q.   Okay, thank you.  You said that
 7    you spoke with a person from the Michigan law
 8    firm?
 9  A.   There was a Michigan law firm
10    that had done some research for Mr.
11    Meiresonne.
12  Q.   Is Exhibit I a response to that
13    request for information?
14  A.   I'm trying to follow the e-mail
15    chain here.  This doesn't look like at least
16    the first couple of pages are dated prior to
17    our representation.  I'm looking later on in
18    Exhibit I specifically on the fourth page and
19    this seems to be the case I mentioned getting
20    some case citations, starting on the fourth
21    page appears to be an e-mail to me with those
22    case citations.
23  Q.   Thank you.  Is Exhibit J which
24    I'm showing you now further fruit of Mr.
25    Shafer's research?
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 1        MILLER
 2        MR. ANESH: Note my objection
 3    to the form of the question. I don't
 4    know what means further fruit.
 5        MR. BLUESTONE: I refer you to
 6    Wong Sung verses US, Mr. Anesh.
 7  A.   Yes.
 8        MR. BLUESTONE: I highly
 9    recommend you read the case for the
10    answer to your question.
11  A.   The answer is yes.
12  Q.   What were the copyright
13    infringement claims against IQS based on and
14    by that I mean what documents were said to
15    have been copied or used or infringed upon?
16  A.   As I recall sitting here today
17    the works infringed upon were allegedly the
18    Thomas register itself and the descriptions
19    of companies contained in there, the
20    selection, coordination and arrangement were
21    alleged to have been copied and there was
22    this document written by a fellow named John
23    Gennero which was also the subject of a
24    copyright infringement claim.
25  Q.   At any time during the time
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 1        MILLER
 2    period we're talking about, making the motion
 3    to your opposition papers, did you discuss
 4    potential damages with your client?
 5  A.   I don't recall.
 6  Q.   Did you have conversations with
 7    your client at all during that time period?
 8        MR. ANESH: Objection, asked
 9    and answered.
10  A.   Yes.
11  Q.   Tell me what subjects you
12    remember, not subjects you assume, but what
13    subjects you remember being discussed with
14    him during that time period?
15  A.   Our focus was as to what the
16    Lisa Dokter Affidavit or declaration was all
17    about and it quickly became apparent to us
18    that many of the documents that Lisa Dokter
19    said had been discarded in '03 in fact had
20    been discarded in '01 when they were
21    rewriting the websites and I think this came
22    up the last time I testified, but it was very
23    clear that in 2001 Mr. Meiresonne and his
24    staff when they were rewriting the company
25    descriptions on the websites threw out all
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 1        MILLER
 2    the printouts that they had had in their
 3    files. They could not have been thrown out in
 4    2003 if they were thrown out in 2001 so we
 5    were certainly attacking that.  We had a lot
 6    of discussions on that subject.  We had a lot
 7    of discussions on that subject.  We had a lot
 8    of discussions as to exactly what kind of
 9    discarding did take place in 2003 prior to
10    the August document production.  Trying to
11    think of main topics. That was our main focus
12    by far were those two topics what got thrown
13    out in 2001 and I remember we discussed Jenny
14    Mortensen and we tracked her down at that
15    point an ex IQS employee or Mr. Meiresonne
16    tracked her down, someone tracked her down, I
17    spoke with her, I got a declaration from her
18    and we she confirmed that in 2001, maybe the
19    beginning of 2002 as they were rewriting
20    websites, documents concerning the website's
21    original content were discarded then, but it
22    was pre-litigation and Mr. Meiresonne and I
23    discussed at length that we were better off
24    putting the focus on the destruction in 2001
25    than in 2003 because it was prior to
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 1        MILLER
 2    litigation and I think Mr. Meiresonne even
 3    said that the majority, I think we put in the
 4    declaration what the percentage was, of
 5    websites that were rewritten by the time they
 6    got a cease and desist letter.
 7  Q.   Was it your position that there
 8    was a legal difference between documents
 9    which were destroyed in 2001 verses documents
10    which might have been destroyed during the
11    on-going litigation?
12        MR. ANESH: Objection to the
13    form of the question.
14  A.   Short answer is to some degree.
15    It's never good to throw out documents at any
16    time.  Certainly prior to the cease and
17    desist letter you are on stronger legal
18    ground than after a cease and desist letter,
19    but certainly there would be ramifications
20    for Mr. Meiresonne and IQS for destroying
21    documents even after the cease and desist
22    letter.  We could not change that.  It
23    happened, so be it, but it was still
24    pre-litigation.  We thought the penalties
25    might be significantly less, but it doesn't
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 1        MILLER
 2    get around the fact that there were documents
 3    also discarded in 2003.
 4  Q.   During that period of time
 5    again did you discuss finding Ms. Broene with
 6    Mr. Meiresonne?
 7  A.   I think I answered that
 8    previously.  I know we discussed Mr. Broene.
 9  Q.   I'm talking about a discreet
10    period of time now, not in general ever?
11  A.   We discussed Ms. Broene.
12    Whether we discussed tracking her down or
13    what the substance of what she might have to
14    offer, I don't recall which of those.
15  Q.   Do you have any notes at all
16    about any of the conversations, discussions,
17    analyses that took place during this time
18    period from the filing of the motion to your
19    opposition papers?
20  A.   I don't have any such files.
21        MR. BLUESTONE: BB.
22        (Plaintiff's Exhibit BB,
23    Document, marked for Identification.)
24  Q.   Sir, you are looking through
25    BB.  Have you seen this previously?
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 1        MILLER
 2  A.   Not in this format.  I have
 3    seen the document, but not in this format.
 4  Q.   I will represent to you that, I
 5    should not represent, but I believe that this
 6    format occurred when it was changed from Word
 7    to PDF and I believe that you have equal
 8    signs instead of apostrophes as a result.
 9  A.   That was one of the clues that
10    I had not seen it in this format.
11  Q.   This is the format that I have
12    it in and this is the format that was
13    produced by your attorney at 01023 through
14    01042.  Have you seen this before in probably
15    the more correct format?
16  A.   Yes.
17  Q.   Was this authored by your law
18    firm?
19  A.   Yes.
20  Q.   Turning to page 2 it says at
21    the beginning of the page the accompanying
22    declarations of defendants Michael
23    Meiresonne, Lindsey Babcock, Nicole Parker
24    and Jenny Mortensen not only contradict Ms.
25    Dokter's and then it goes on.  Were those all
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 1        MILLER
 2    included?
 3        MR. ANESH: Were they what?
 4        MR. BLUESTONE: All included.
 5        MR. ANESH: In what?
 6        MR. BLUESTONE: With the memo
 7    that went to the court.
 8        MR. ANESH: When you say all
 9    included, with the motion?
10  Q.   Were they exhibits to your
11    opposition papers to the motions?
12  A.   I don't know if I would call
13    them exhibits. We certainly submitted the
14    declarations to the court in our opposition
15    to the motion.
16  Q.   They were included with your
17    motion practice?
18        MR. ANESH: I thought they were
19    included in the memo.
20  A.   I don't know if they were
21    physically attached to the Memorandum of Law.
22  Q.   Who was it that interviewed the
23    persons for whom a declaration was prepared?
24        MR. ANESH: Note my objection
25    to the form of the question.
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 1        MILLER
 2  A.   I certainly personally spoke
 3    with each of these people listed on page 2.
 4    They also may have had conversations among
 5    themselves, but I spoke to each of these
 6    people.
 7  Q.   Who authored their
 8    declarations?
 9  A.   I did.
10  Q.   Personally or through somebody
11    in your firm?
12  A.   Personally.
13  Q.   Did you personally gather the
14    information necessary to author the
15    declarations?
16        MR. ANESH: Note my objection
17    to the form of the question.
18  A.   For the most part, yes. There
19    may have been conversations among themselves
20    that either Mr. Meiresonne or Ms. Parker
21    relayed to me.
22  Q.   You gathered the information
23    either directly from the people or from other
24    sources, but you personally gathered it all?
25  A.   Yes.
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 1        MILLER
 2  Q.   So anything that you authored
 3    you based upon information that you gathered?
 4  A.   You keep saying I gathered.  I
 5    may have gathered it from Mr. Meiresonne who
 6    gathered it from Lindsey Babcock or Jenny
 7    Mortensen, but from that sense yes.
 8  Q.   Were you joined in the
 9    authorship of the declarations by anyone in
10    the firm?
11  A.   No.
12  Q.   Did you work solely on this
13    stuff?
14        MR. ANESH: Note my objection
15    to the form.
16  Q.   The reason I ask that is
17    because I see that Mr. Rosado has some time
18    records and I'm trying to determine if he
19    participated here?
20  A.   His participation was that
21    after I drafted all the papers he reviewed
22    them, made whatever suggestions he made.  I
23    don't recall what they were at this point and
24    then I either adopted his suggestions or
25    rejected them as we saw fit and then it went
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 1        MILLER
 2    out to the court.
 3  Q.   Would it be fair to say that he
 4    worked mostly as an editor of the papers?
 5        MR. ANESH: Note my objection.
 6  Q.   And you worked as an author of
 7    the papers?
 8        MR. ANESH: Note my objection
 9    to the form of the question.  He
10    didn't say he worked as an editor.
11  A.   I certainly did all the
12    drafting.  Did he edit, he reviewed them.  I
13    can't be sure if he made one change to it.
14    He may have, but I just don't recall at this
15    point.
16  Q.   Did Lindsey Babcock give you
17    any information about what documents were at
18    the IQS offices at the beginning of June 2003
19    and which documents remained still in
20    existence at the IQS offices as of July 29,
21    2003?
22        MR. ANESH: Can I have that
23    read back before you answer, please.
24        (Record read.)
25  A.   I don't recall using those
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 1        MILLER
 2    particular -- that particular time frame June
 3    2003 and July 29.
 4  Q.   Are you familiar with what's
 5    come to be called Project Ajax?
 6  A.   I remember being educated about
 7    it at the time, but I'm not sure if I was
 8    educated about it in the time frame of the
 9    spoliation motion or I think it came up
10    before then, but it may have also come up at
11    spoliation, I'm not sure.
12  Q.   Was work performed on the IQS
13    documents in the month prior to the document
14    production?
15        MR. ANESH: Note my objection,
16    work performed?
17        MR. BLUESTONE: I'm trying to
18    go from the general to the specific.
19        MR. ANESH: I don't know what
20    you mean by work performed or by who
21    so I have to object.
22  Q.   Was it alleged that documents
23    were discarded during the month prior to the
24    document production at the IQS offices?
25  A.   Yes.
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 1        MILLER
 2  Q.   I'll call the activity of
 3    organizing, putting into shape or otherwise
 4    working on the files as working on the files,
 5    that's what I'm going to call it for the
 6    purposes of this deposition.
 7        MR. ANESH: I don't understand
 8    it.  You just asked if there were any
 9    allegations that --
10        MR. BLUESTONE: This doesn't
11    refer to the prior question.
12        MR. ANESH: It's very difficult
13    to separate what you're talking about,
14    I'm sorry.
15        MR. BLUESTONE: You have to
16    listen more carefully.
17        MR. ANESH: I'm listening as
18    carefully as I can.
19        MR. BLUESTONE: Don't encumber
20    my record anymore, please.
21        MR. ANESH: What are you
22    referring to?
23  Q.   Was Project Ajax another name
24    for the work that was being performed on the
25    files in the month prior to the document
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 1        MILLER
 2    production?
 3        MR. ANESH: Note my objection.
 4  A.   Not as you -- from what I was
 5    told by Mr. Meiresonne and others not as you
 6    defined working on the files.
 7  Q.   What was Mr. Meiresonne's
 8    position as to what went on with the files in
 9    the month prior to the document production?
10  A.   You keep using that time frame
11    the month prior.  The discarding of documents
12    was basically done the week prior to the
13    production of documents in August 2003 that
14    was the basis for the motion.  I can only
15    tell you what was set forth in the
16    declaration was my understanding of what had
17    happened.
18  Q.   What was Mr. Meiresonne's
19    position as to what happened?
20  A.   As I recall you could look at
21    his declaration.  Sitting here today as I
22    recall it is he had seen that the reverse
23    side of some paper had been used by his staff
24    to print documents out on so in other words
25    if his staff was going to print something off
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 2    the computer, they took eight-and-a-half by
 3    11 paper that was in the recycle bin that had
 4    something on one side and used the other side
 5    of the paper to print it.  His position was
 6    that he took a look at the files somewhere
 7    around a week prior to the production, saw
 8    that he had a lot of personal information
 9    that was on the other side of a paper in the
10    files so initially it started out, this was
11    according to him, he wanted to start out by
12    in effect producing only the relevant side
13    and not his personal information that was on
14    the other side.
15        According to Mr. Meiresonne and
16    I believe Ms. Parker, Ms. Parker said gee, as
17    long as we are going through the files, let's
18    clean out a lot of other stuff that's in the
19    files that's completely irrelevant and just
20    takes up a lot of space. Mr. Meiresonne's
21    position, but it was not believed by the
22    court, was that the review process that took
23    place was effectively to not produce the side
24    that had the personal information, but the
25    copy of the side that did and to clean out
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 2    those files the way Ms. Parker had suggested
 3    doing with a lot of ranking reports and other
 4    kinds of documents that to Mr. Meiresonne had
 5    no bearing on the lawsuit, but I didn't know
 6    this at the time it happened.
 7  Q.   What was it that you didn't
 8    know at the time it happened?
 9  A.   That this review process had
10    even taken place.  I did not know at the time
11    until the spoliation motion came in that
12    there was personal information on one side
13    and other information relevant to the
14    advertiser file on the other side.  I did not
15    know that they were discarding any kind of
16    documents whatsoever.
17  Q.   During the week prior to the
18    document production, did you have any
19    conversations with Mr. Meiresonne about
20    getting ready for the document production?
21        MR. ANESH: Objection, asked
22    and answered.
23  A.   I believe I did.
24  Q.   Do you remember the sum and
25    substance of those particular conversations?
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 1        MILLER
 2  A.   No.
 3  Q.   Do you have any notes about
 4    those particular conversations?
 5  A.   No.
 6  Q.   Did the subject of those
 7    conversations ever become written about in
 8    e-mails between you and Mr. Meiresonne
 9    thereafter?
10  A.   Thereafter, I don't know what
11    you mean by thereafter.
12  Q.   Did later e-mails between you
13    and Mr. Meiresonne contain references to any
14    conversations which took place during that
15    week's time?
16        MR. ANESH: Note my objection.
17  A.   I don't recall whether any ones
18    you showed me today refer to conversations.
19  Q.   Do you remember any that
20    specifically do?
21  A.   Sitting here today I don't
22    recall.
23  Q.   Do you remember any letters
24    that refer to those conversations?
25  A.   I don't recall.
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 1        MILLER
 2  Q.   Did you set forth the position
 3    in this Memorandum of Law as to the validity
 4    of Thomas' claims for violation of copyright?
 5        MR. ANESH: Note my objection.
 6  A.   Can I review it?
 7  Q.   Please do.
 8  A.   I see reference to the
 9    copyright issues on the bottom of page 18 and
10    top of page 19 of Exhibit BB.
11  Q.   As of the date of this
12    memorandum, we'll call it the date you filed
13    it, did you have an opinion as to the value
14    of the Thomas claims?
15        MR. ANESH: Note my objection.
16    You can answer.
17  A.   I don't believe I formed any
18    opinion as to the value of Thomas' copyright
19    claims at that point.
20  Q.   Did you thereafter perform
21    legal research for use in formulating an
22    opinion on the value of the Thomas claims?
23        MR. ANESH: At any time?
24        MR. BLUESTONE: At any time.
25  A.   Yes.
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 1        MILLER
 2  Q.   We'll limit it for the moment
 3    up until the date of the settlement between
 4    IQS and Thomas.  Tell me what legal research
 5    you performed between the date of the
 6    memorandum and the date of the settlement
 7    which was relative to determining the value
 8    of the Thomas claims?
 9        MR. ANESH: Note my objection
10    to the form.
11  A.   I can't tell you when I first
12    researched those questions, but certainly
13    before the settlement when we were
14    negotiating with Thomas as about to be paid
15    on the settlement, I formed an opinion on
16    that issue.
17  Q.   What legal research did you
18    perform to help you form that opinion is my
19    question?
20        MR. ANESH: What legal
21    research?
22        MR. BLUESTONE: I asked if he
23    did any legal research.
24        MR. ANESH: Note my objection.
25  A.   I can't put the time frame on
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 1        MILLER
 2    it.  I certainly looked at the statute and
 3    willful infringement.  I know I had to
 4    research how many infringements occurred and
 5    that would go towards forming my opinion as
 6    to what the exposure was for damages.
 7    Certainly the right to attorney's fees was --
 8    again from the face of the statute the right
 9    to attorney's fees would be there.  I think
10    that covers your question.
11  Q.   Do you have any way of knowing
12    whether this was the final memo which was
13    submitted to the court notwithstanding the
14    formatting errors in this particular version?
15  A.   I don't recall sitting here now
16    what was submitted immediately prior to the
17    spoliation hearing.  There probably -- my
18    memory is that there were findings of fact,
19    proposed findings of facts and conclusions of
20    law that were submitted at that time.
21  Q.   Prior to testimony?
22  A.   I believe so, but that's on
23    memory.
24  Q.   Do you know if this Memorandum
25    of Law was submitted prior to testimony or
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 1        MILLER
 2    post testimony?
 3  A.   Referring to Exhibit BB?
 4  Q.   BB?
 5  A.   Well long before testimony.
 6  Q.   This is prior to the hearing?
 7  A.   This is long prior to the
 8    actual testimony.
 9        THE WITNESS: Off the record.
10        (Discussion off the record.)
11        MR. BLUESTONE: CC.
12        (Plaintiff's Exhibit CC,
13    Document, marked for Identification.)
14  Q.   Exhibit CC is a document that
15    is Bates marked Miller 01120 through Miller
16    1134.  Have you seen this before, sir?
17  A.   As with the last document the
18    format doesn't look the same, but I prepared
19    defendant's proposed findings of facts and
20    conclusions of law and this appears to be
21    them even though it's printed out in a
22    different format.
23  Q.   This was prepared before any
24    testimony was taken?
25  A.   Yes.
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 1        MILLER
 2  Q.   Did you prepare this document,
 3    sir?
 4  A.   Yes.
 5  Q.   Personally?
 6  A.   Yes.
 7  Q.   Did Mr. Rosado also look at it
 8    for comments?
 9  A.   I don't recall.
10        MR. BLUESTONE: DD.
11        (Plaintiff's Exhibit DD,
12    Document, marked for Identification.)
13  Q.   Sir, I'm showing you a six page
14    document?
15  A.   Mine is five.
16        MR. ANESH: Mine is five.
17  Q.   I stand corrected, a five page
18    document marked DD with the word closing at
19    the top.  Have you seen this document before,
20    sir?
21  A.   Yes.
22  Q.   Is this a draft proposed
23    closing that you were to make at the hearing?
24  A.   Yes.
25  Q.   Did you send this to the client


Page 358


 1        MILLER
 2    for comments?
 3  A.   I don't recall.
 4  Q.   Do you recognize the
 5    handwriting on the document?
 6  A.   Yes.
 7  Q.   Whose handwriting is that?
 8  A.   Mine.  First page, third page
 9    is mine, fourth page is mine.
10  Q.   Was there any issue of the
11    validity of the copyright claims taken up at
12    the hearing?
13  A.   I'm not sure what you mean by
14    taken up at the hearing.
15  Q.   Let me rephrase it.  Was it the
16    subject of any testimony?
17  A.   It came up in argument between
18    the attorneys as I recall or colloquy and I
19    do recall that when Mr. Meiresonne was
20    examined by Mr. Rittinger he was questioned I
21    think over my objection as to the underlying
22    matters and the fact and the copying that
23    took place in 2001.
24  Q.   As distinguished from what
25    particular acts were undertaken by an
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 1        MILLER
 2    individual, was there any issue as to the
 3    validity of the copyright infringement claims
 4    themselves that was subject to the testimony
 5    at the hearing?
 6        MR. ANESH: Objection to the
 7    form of the question.
 8  A.   I'm not sure how you separate
 9    out the validity of the claims themselves
10    verses testimony about them.  I recall -- I
11    guess the transcript would bear me out one
12    way or the other that I did argue in effect
13    even as one possible sanction if the court
14    wanted to find that the copying took place
15    and leave us to our legal arguments as to
16    whether or not that was infringement, without
17    having read the transcript at all, lately
18    anyway, I think that did come up.
19        MR. BLUESTONE: EE.
20        (Plaintiff's Exhibit EE,
21    Letter, marked for Identification.)
22  Q.   EE is a five page letter
23    bearing Bates mark Miller 00896 through
24    00900.  Is this a letter that you authored,
25    sir?
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 1        MILLER
 2  A.   Appears to be a copy. Again,
 3    I'm not sure I saw it quite in this format
 4    printing, but otherwise it appears to be a
 5    letter I did write to the court.
 6  Q.   This would have been a letter
 7    that when sent out would have had a law firm
 8    letterhead on it?
 9  A.   Yes.
10  Q.   Did the judge ever take action
11    with regard to your letter and the January
12    27, 2004 letter from plaintiff's attorneys?
13        MR. ANESH: Note my objection
14    to the form of the question.  How
15    would he know what the judge did in
16    response to this?
17  Q.   Wrote a note, wrote a docket
18    entry, wrote a letter saying I'm going to
19    look at them, I'm not going to look at them
20    or something else?
21        MR. ANESH: Note my objection.
22    You can answer.
23  A.   I don't recall any response.
24  Q.   When you authored this, did you
25    deliver it by overnight mail to the court and
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 1        MILLER
 2    send it to plaintiff's attorneys?
 3  A.   As it says by overnight mail I
 4    assume it was delivered that way.
 5  Q.   Do you have any particular
 6    memory?
 7  A.   No.
 8        MR. BLUESTONE: FF.
 9        (Plaintiff's Exhibit FF,
10    Document, marked for Identification.)
11  Q.   FF is a document that bears
12    Bates mark 1209 through 1220.  It also seems
13    to have a fax line or several fax lines at
14    the top.  Do you recognize this document?
15  A.   Yes.
16  Q.   What do you recognize it to be,
17    sir?
18  A.   Judge Owens' findings of fact
19    and conclusions of law.
20  Q.   Did you receive this from
21    Satterlee Stephens?
22  A.   I believe so.  I think I got it
23    from them before we got the court's -- got it
24    from the court.
25  Q.   What action if any did you take
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 1        MILLER
 2    with regard to the receipt of these findings
 3    of facts and conclusions of law vis-a-vis
 4    discussions with your client?
 5  A.   I'm sure I would have forwarded
 6    it to my client and discussed it with him.
 7  Q.   Do you remember?
 8  A.   I definitely recall discussing
 9    this document with Mr. Meiresonne.
10  Q.   Do you recall the specific
11    first conversation?
12  A.   No.
13  Q.   Do you recall the number of
14    specific conversations you had with him?
15  A.   No.
16  Q.   You remember having
17    conversations with him concerning it, yes?
18  A.   Yes.
19  Q.   More than one?
20  A.   Yes.
21  Q.   Number of conversations?
22  A.   Quite a number.
23        MR. BLUESTONE: GG.
24        (Plaintiff's Exhibit GG,
25    Letter, marked for Identification.)
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 1        MILLER
 2  Q.   GG is a letter dated August 3,
 3    2006 on your letterhead.  It doesn't have a
 4    signature on it.  Do you remember preparing
 5    this letter, sir?
 6  A.   I don't recall preparing it.
 7  Q.   Any reason to believe that you
 8    did not send this off to the client with a
 9    copy of the findings of fact?
10  A.   No.
11  Q.   By Judge Owens' decision which
12    is the term you use here, you are referring
13    to the findings of fact and conclusions of
14    law?
15  A.   Yes.
16  Q.   Had you formulated any opinions
17    as of that date as to the values of claims
18    made in the case?
19  A.   I'm not certain.  I seem to
20    recall that at some prior point and I don't
21    recall exactly when we discussed making a
22    settlement offer to Thomas and assuming that
23    that happened I would have at least done
24    something to form an opinion as to the value
25    of the claims.
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 1        MILLER
 2  Q.   Judge Owens directed that a
 3    hearing be held on damages in his findings of
 4    fact and conclusions of law?
 5        MR. ANESH: Objection to the
 6    form of the question.  I think it's
 7    damages and monetary sanctions so I'm
 8    objecting to the form of the question.
 9        MR. BLUESTONE: You really
10    don't need to cue the witness as to
11    what to say.
12        MR. ANESH: I'm not cuing him.
13        MR. BLUESTONE: You are.  Make
14    your objection.
15        MR. ANESH: Objection.
16        MR. BLUESTONE: Thank you.
17  Q.   Did he call for a damages
18    hearing, sir?
19  A.   Yes.
20  Q.   Do you remember what date of
21    the damages hearing was to be?
22  A.   Yes, because it was September
23    11th and it was the fifth year anniversary
24    unfortunately of those tragic events.
25  Q.   As a result did you write a
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 1        MILLER
 2    memo to your client discussing potential
 3    damages?
 4  A.   Yes.
 5        MR. BLUESTONE: HH.
 6        (Plaintiff's Exhibit HH,
 7    Document, marked for Identification.)
 8  Q.   Is this a document that you
 9    prepared, sir?
10  A.   It appears to be, yes.
11  Q.   It says from Neil Miller?
12  A.   Yes, I remember preparing the
13    document.
14  Q.   It's Bates marked Miller 764
15    through 769; is that correct, sir?
16  A.   Yes.
17  Q.   What is your understanding of
18    the statutory damages for copyright
19    infringement back in 2006?
20  A.   My understanding is set forth
21    here in light of Justice Owens' decision
22    there was going to be a willful infringement
23    and it could be up to $150,000 for willful
24    infringment.
25  Q.   That was a single element of
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 1        MILLER
 2    $150,000 or was it $150,000 for each of
 3    multiple infringements?
 4  A.   For each work that is
 5    infringed.  I believe it was my -- I'm not
 6    sure if it was here, I said the court should
 7    find there was only one work that was
 8    infringed.
 9  Q.   Does this memo correctly set
10    forth your understanding of potential damages
11    facing IQS back on August 11, 2006?
12  A.   I would have to read the whole
13    thing to be certain of that, but it should
14    summarize certainly most of my opinions as to
15    what the damages would be, but there were
16    wild card elements. The biggest wild card was
17    what punitive damages might get imposed.
18  Q.   Did you discuss punitive
19    damages?
20  A.   I would have to read it
21    through.
22  Q.   Please take the chance to look
23    at it.
24        MR. ANESH: Can I point it out
25    to move it along?
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 1        MILLER
 2        MR. BLUESTONE: Sure.
 3        MR. ANESH: Go to the last
 4    page.
 5  A.   I see the reference on the last
 6    page.  I see two places on the last page.
 7  Q.   Okay.  Did you calculate that
 8    the potential damages could yield a total of
 9    with $1,420,000 in your last paragraph?
10        MR. ANESH: Note my objection
11    to the form of the question.
12  A.   I don't think that's a fair way
13    to characterize what I wrote here.
14  Q.   Did you write the words putting
15    aside the discount for present value, this
16    would yield a total package of $1,420,000?
17        MR. ANESH: Where are you
18    reading from?
19        MR. BLUESTONE: The third line
20    from the bottom on page 6, did I read
21    it correctly?
22        MR. ANESH: Yeah.  I just
23    didn't know where you were reading
24    from.
25  A.   I would have to refamiliarize
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 1        MILLER
 2    myself with what comes right before that as
 3    to whether I was saying that was total -- I
 4    see.
 5  Q.   I'm not asking you for your --
 6        MR. ANESH: Let him finish.
 7  A.   You asked a specific question
 8    about whether I thought the damages were a
 9    certain thing.
10        MR. ANESH: Please let him
11    finish.
12        MR. BLUESTONE: He's ruminating
13    about a question that was not asked.
14        MR. ANESH: I know about
15    ruminating, but let him finish his
16    answer.
17        MR. BLUESTONE: He was not
18    answering anything.  He was simply
19    ruminating.
20        THE WITNESS: Let's hear the
21    question back.
22        (Record read.)
23        MR. ANESH: I made an objection
24    saying the document speaks for itself.
25        MR. BLUESTONE: Good and the
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 1        MILLER
 2    answer is yes or no.
 3  A.   Those words do appear there and
 4    I wrote them.
 5  Q.   Did you make any revisions to
 6    this particular memorandum after August 11.
 7    2006?
 8        MR. ANESH: Note my objection.
 9  A.   I don't recall doing a specific
10    amendment to this memorandum.
11  Q.   Did you change your opinion
12    about the types of damages or the statutory
13    bases for damages after August 11, 2006?
14        MR. ANESH: Same objection.
15  A.   Change my opinion.
16  Q.   If you don't mind, don't speak
17    out loud, just think to yourself.
18  A.   Could you break the question
19    up, there were two different parts to it?
20        MR. BLUESTONE: Ask the
21    question again.
22        (Record read.)
23        MR. ANESH: Same objection.
24  A.   I believe the answer is no.
25        MR. BLUESTONE: II.
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 1        MILLER
 2        (Plaintiff's Exhibit II,
 3    Letter, marked for Identification.)
 4  Q.   Looking at Exhibit II which is
 5    970 through 972, this is a letter that you
 6    authored, sir?
 7  A.   Yes.
 8  Q.   Can you tell me where --
 9  A.   Let me backtrack a second.  I
10    authored this letter.  There may have been
11    portions of this either authored or at least
12    pursuant to suggestions of an attorney in
13    Michigan Mike had brought in at that point.
14  Q.   Did you use his words or did
15    you use his concepts?
16  A.   That's what I don't recall.
17  Q.   Understood.  Do you believe
18    that the date of August 15, 2006 is correct?
19  A.   I have no reason to disbelieve
20    it.
21  Q.   Did this letter constitute a
22    settlement offer?
23  A.   Yes.
24  Q.   Did defendants respond to this
25    letter?
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 1        MILLER
 2  A.   Yes.
 3  Q.   How did they respond, sir?
 4  A.   I don't recall if it was verbal
 5    or in writing.
 6  Q.   What was the sum and substance
 7    of their response?
 8  A.   I don't know if it was in
 9    response to this particular letter, but
10    eventually they responded with a number that
11    was much, much, much, much higher.
12        MR. BLUESTONE: JJ.
13        (Plaintiff's Exhibit JJ,
14    Settlement Agreement, marked for
15    Identification.)
16  Q.   JJ is a document which is
17    entitled settlement agreement and is 3984
18    through 3993.  Have you seen this before,
19    sir?
20  A.   Yes.
21  Q.   Is this the final signed
22    version of the settlement agreement between
23    Thomas and IQS?
24  A.   It appears to be.
25  Q.   Was this negotiated by you on
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 1        MILLER
 2    behalf of IQS?
 3  A.   For the most part yes.  The
 4    attorney in Michigan I think his name was AJ
 5    Birkbeck, he was in on my conversations with
 6    Mr. Rittinger so I'm not sure how I could
 7    break down whether I did the sole
 8    negotiations or not.
 9  Q.   What did you understand the
10    subject matter of the arbitration set forth
11    in point 2 was to be?
12  A.   Whether the final damages would
13    be $2.5 million or $3 million or 3 million
14    20,000.
15  Q.   What did you understand the
16    basis for a decision between the two was to
17    depend on?
18        MR. ANESH: Note my objection.
19        MR. BLUESTONE: Withdrawn.
20  Q.   How was the arbitrator to use a
21    particular standard to decide whether to
22    award the $520,000 or not, what did it depend
23    on?
24        MR. ANESH: Note my objection
25    to the form of the question.
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 1        MILLER
 2  A.   Evidence was to be put before
 3    the arbitrator as to what the total damages
 4    were and the arbitrator was to choose one of
 5    two numbers 3 million or 2,500,000, what
 6    would be the better representation of
 7    damages.
 8  Q.   Of damages that were due to
 9    Thomas based on the total amount of statutory
10    damages or attorney's fees or some other --
11  A.   Everything.
12  Q.   -- basis?
13  A.   Everything.  Statutory claims,
14    common law claims, punitive damages,
15    attorney's fees, everything.
16  Q.   Did you participate in the
17    arbitration?
18  A.   Yes.
19  Q.   Was the participation in the
20    arbitration the last acts that you undertook
21    for the client?
22  A.   I believe so.  I think after
23    the decision came in on the arbitration
24    that's when our representation ended.
25        MR. BLUESTONE: I'm going to
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 1        MILLER
 2    take five minutes.
 3        (Recess taken.)
 4        MR. BLUESTONE: KK.
 5        (Plaintiff's Exhibit KK,
 6    Document, marked for Identification.)
 7  Q.   Take a look at KK, please.  Can
 8    you explain the format of your billings to
 9    me; typically is a cover sheet sent to the
10    client along with specific time records or is
11    it just a cover sheet sent or something else?
12  A.   This was prepared by Mr.
13    Rosado.  This is his typical form where he
14    would send -- he would enclose the time
15    sheets behind it and then do a summary on a
16    page.  I have seen his bills.
17  Q.   Did Mr. Rosado send all the
18    bills in the IQS case?
19  A.   I'm pretty sure, yes.
20  Q.   Do you remember sending any
21    bills yourself?
22  A.   No.
23  Q.   Looking at KK, this is a letter
24    that's dated April 2, 2004, Miller 000001
25    through 36.
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 1        MILLER
 2        MR. ANESH: Four zeros.
 3  Q.   Have you seen this document
 4    before?
 5  A.   I'm not certain I have.
 6  Q.   N-A-M stands for you?
 7  A.   Yes.
 8  Q.   If you look at page one of the
 9    time sheets that's page 2 Bates marked, tell
10    me as an example when you say review Mike's
11    fax T/C Mike re fax letter to Fowler, what
12    does review Mike's fax mean when you write it
13    in a billing entry like this; does it mean
14    you read it, does it mean you copied it and
15    gave it to an associate or whatever?
16  A.   I didn't give it to an
17    associate.  I certainly read it.
18  Q.   Would you normally take notes
19    about a fax?  Would you make notes on the
20    fax, would you do something else?
21        MR. ANESH: Note my objection.
22    What does that have to do with billing
23    records?
24        MR. BLUESTONE: I'm trying to
25    understand how to read what the
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 1        MILLER
 2    billing records mean.  That's why I'm
 3    asking for a few basic definitions.
 4  A.   I would never put in my billing
 5    records made notes on a fax if that's what
 6    your question is.
 7  Q.   Would that be part of your time
 8    in doing that?
 9  A.   If I did put notes on a fax,
10    yes, it would be.
11  Q.   If you put notes on a fax and
12    you billed the client for the time, would you
13    make a notation about that?
14  A.   I'm sorry?
15        MR. ANESH: Objection, asked
16    and answered. He said no.
17  A.   I don't quite understand that.
18  Q.   For example, you billed one
19    hour of time for the events of reviewing a
20    fax, making a telephone call concerning the
21    fax and writing a letter to someone, correct?
22  A.   Correct.
23  Q.   If part of that work had been
24    making notes on the fax, would you have noted
25    that if it was part of the one hour's time?
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 1        MILLER
 2        MR. ANESH: Objection.
 3  A.   I would not have noted it in my
 4    billing records.
 5  Q.   This Exhibit KK starts with
 6    times from August 4, 2003 and goes through
 7    times on March 31, 2004.  Would it have been
 8    your firm's practice for this to be inclusive
 9    of all the time that you spent on this case
10    between those two dates?
11  A.   Yes, with the exception that
12    sometimes when at least for me personally
13    sometimes when I have a quick conversation
14    about something or some short amount of time
15    I may not always put it down.
16  Q.   Some things you don't bill for?
17  A.   I may neglect to put it down,
18    yes.
19  Q.   Was there a schedule upon which
20    you billed this particular client?
21        MR. ANESH: Note my objection.
22  A.   I don't know.
23        MR. ANESH: He didn't bill the
24    client.
25  Q.   Did you see the bills before
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 1        MILLER
 2    they went out?
 3  A.   No.
 4  Q.   Did you check the bills for
 5    accuracy with regard to your own billing
 6    times?
 7  A.   I believe the answer is no if I
 8    understand you correctly.
 9  Q.   Tell me how a billing entry was
10    made in your office at that time?
11  A.   I can only speak for me.
12  Q.   That's what I'm saying.
13  A.   You said in my office.  For me
14    I would generally at the time I performed
15    services I would go into Amicus Attorney,
16    click on the matter, the files, hit new for
17    new entry if it was a new day's billing, I
18    would put N-A-M in and I would describe the
19    services.  If I went back later the same day,
20    instead of hitting new, I would edit the
21    entry to go back in later the same if I went
22    back in.
23  Q.   So you attempted to develop one
24    entry for every day that you made an entry?
25    You didn't want multiple entries for one day?
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 1        MILLER
 2        MR. ANESH: Note my objection.
 3  A.   On the whole, that's correct.
 4  Q.   Did you in any way check for
 5    the accuracy of your entries whether they
 6    were printed on a piece of paper and sent to
 7    a client?
 8        MR. ANESH: Objection, asked
 9    and answered.
10  A.   No, not for Chris.  If I did
11    the billing on one of my clients, then I
12    would print it out and I would probably take
13    a look at it.
14  Q.   So now if you would turn to
15    page 00003 and look at the September 17,
16    2003 entry, can you tell me what the sum and
17    substance of your conversation with Mike re
18    strategy on depositions was?
19  A.   Just viewing this record I
20    don't recall.
21  Q.   Is there any document within
22    your files that would help you remember what
23    you talked about that day?
24  A.   If there was something in our
25    files by that day where we determined with
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 1        MILLER
 2    plaintiff's counsel the order of depositions,
 3    Mike was deposed first which was in mid
 4    October, but I can't tell you there is a
 5    document in my file that would explain this
 6    any further.
 7  Q.   Let me break it down a little
 8    bit.  Do you know of any documents in your
 9    file that would explain it in any fashion?
10  A.   No.
11  Q.   Turning to page 06, if you look
12    at the entry for October 20, 2003, you see
13    where it says review fax from Mike T/C Mike
14    re fax settlement position TC Rittinger re
15    his settlement overture.  What settlement
16    overture was made October 20, 2003?
17  A.   There was an overture made not
18    concerning payment of money or maybe there
19    was a very small part of it.  I believe it
20    was about the possibility of Thomas buying
21    out IQS in some form or fashion or getting a
22    percentage of IQS.
23  Q.   Whose overture; was it theirs
24    or yours?
25  A.   Theirs.
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 1        MILLER
 2  Q.   Did it come in the form of a
 3    conversation or writing?
 4  A.   I believe it came up in a
 5    conversation and at Mr. Meiresonne's
 6    deposition.
 7  Q.   Off the record conversation at
 8    the deposition?
 9  A.   Yes.
10        MR. ANESH: Note my objection.
11    What means off the record?
12        MR. BLUESTONE: Not taken down
13    by the stenographic person.
14  A.   I don't believe it was taken
15    down.  It could have been immediately after.
16  Q.   What was the sum and substance
17    of your conversation with Mr. Meiresonne
18    concerning the settlement position on October
19    20, 2003?
20  A.   I don't recall that particular
21    day's discussions with Mike.  I can only
22    recall in general position.
23  Q.   Any notes on your specific
24    conversations that day?
25  A.   I don't recall.
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 1        MILLER
 2  Q.   Any follow up letter concerning
 3    your specific conversation that day?
 4  A.   I don't recall.
 5  Q.   If you look at the October 21st
 6    entry you see a telephone call. T-C is always
 7    telephone call on these bills?
 8  A.   Yes.
 9  Q.   Telephone call Doug Siegel re
10    joint copywrites and works for hire, research
11    re joint copyrights works for hire and
12    collective works.  Does this refer to one of
13    the two exhibits we looked at today, Siegel
14    drafts of the Siegel memos?
15  A.   I believe the Siegel memo or
16    e-mail was considerably earlier, but it
17    doesn't mean I didn't use them as a resource
18    at some subsequent point.
19  Q.   What was the sum and substance
20    of your telephone call that day?
21  A.   I don't recall.
22  Q.   Take a look at October 29,
23    2003, you had a conversation concerning
24    settlement possibilities with Mike?
25  A.   That's what it says.
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 1        MILLER
 2  Q.   This is still before the
 3    spoliation motion was served upon you; is
 4    that right?
 5  A.   Yes.
 6  Q.   It was after the document
 7    production?
 8  A.   Yes.
 9  Q.   Had you had any notice by that
10    date October 28 or 29, 2003 that there was an
11    issue of spoliation to be raised by the
12    Thomas plaintiffs?
13        MR. ANESH: Objection, asked
14    and answered.  You can answer.
15  A.   Not that I recall.  Sorry, to
16    the best of my recollection, no.
17  Q.   What was the sum and substance
18    of your discussion on settlement
19    possibilities that day?
20  A.   Again, I cannot point to the
21    discussion that took place on that day. I can
22    only tell you in general what the discussions
23    were.
24  Q.   Any notes on that conversation?
25  A.   I don't know of any.
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 1        MILLER
 2  Q.   Any follow up letters on that
 3    conversation?
 4  A.   I don't recall.
 5  Q.   November 3rd entry, next page,
 6    again, Mike re settlement. Could you tell me
 7    the sum and substance of that conversation?
 8  A.   I don't recall that particular
 9    conversation.
10  Q.   Any notes about that
11    conversation?
12  A.   I don't recall any.
13  Q.   Do you remember what the
14    party's positions or overtures or offerings
15    or stated settlement positions were on that
16    day?
17  A.   On that particular day?
18  Q.   Yes, sir.
19  A.   I don't recall that particular
20    day.
21  Q.   Would you turn to page 10.
22    Take a minute if you need to look at the page
23    before, but is this Friday, December 5, 2003
24    entry TCS which means telephone call with
25    Rittinger Mike re Plaintiff's Order to Show
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 1        MILLER
 2    Cause. Is this your first notice of the
 3    spoliation Order to Show Cause?
 4        MR. ANESH: If you recall.
 5  A.   I don't recall.
 6  Q.   Do you have any entries that
 7    precede this that deal with an Order to Show
 8    Cause or spoliation motion?
 9  A.   I don't see any references to
10    it.
11  Q.   Did the spoliation motion
12    contain the Dokter Affidavit?
13  A.   Yes.
14  Q.   Was it the Dokter Affidavit
15    upon which the spoliation motion was at least
16    in part based?
17  A.   Yes.
18  Q.   Did you discuss the Dokter
19    Affidavit with Mike in the days that followed
20    the receipt of the spoliation motion?
21  A.   I'm sure I did.
22        MR. BLUESTONE: LL.
23        (Plaintiff's Exhibit LL,
24    Document, marked for Identification.)
25  Q.   LL is an Exhibit Bates marked
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 1        MILLER
 2    00022 through 35.  Have you seen this
 3    document before, sir?
 4  A.   I don't recall.
 5  Q.   The line that says total amount
 6    remitted, does that indicate how much money
 7    had been paid by the client to your law
 8    office by that date?
 9  A.   I would assume it does.
10        MR. ANESH: We don't want you
11    to assume. Either you know or you
12    don't know.
13  A.   I don't know.
14        MR. ANESH: Do not guess and do
15    not assume.
16  A.   I don't know.
17  Q.   Can you explain what partial
18    refund of retainer is?
19        MR. ANESH: If you know.
20  A.   I don't know how that's being
21    used here.
22  Q.   Who would know the answer to
23    that question?
24  A.   Mr. Rosado.
25  Q.   The fees and expenses bill
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 1        MILLER
 2    through March 31, 2006, that's a number
 3    that's already been billed and paid?
 4        MR. ANESH: Note my objection.
 5    Do you know?
 6  Q.   Do you know?
 7  A.   No, I don't know.
 8  Q.   Mr. Rosado does know the answer
 9    to these questions?
10        MR. ANESH: I don't think he
11    knows what Mr. Rosado knows.
12  Q.   Is Mr. Rosado the person at
13    your firm who prepared this bill?
14  A.   Yes.
15  Q.   Do you recognize his signature?
16  A.   Yes.
17  Q.   Is that his signature at the
18    bottom?
19  A.   Yes.
20  Q.   As far as you know is he the
21    person at your law firm who would understand
22    how to explain the answers to my questions
23    concerning this particular bill?
24  A.   If anyone would know, he would.
25  Q.   This bill concerns dates from
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 1        MILLER
 2    April 2006 if you will examine --
 3  A.   2007.
 4  Q.   2006.
 5  A.   I'm sorry, going back.
 6  Q.   Through March 28, 2007; is that
 7    correct, sir?
 8  A.   Appears to be.
 9        MR. BLUESTONE: MM.
10        (Plaintiff's Exhibit MM,
11    Document, marked for Identification.)
12  Q.   This is a September 4, 2007
13    bill, sir; is that correct?
14  A.   Yes.
15  Q.   Have you seen this before?
16  A.   I don't recall.
17  Q.   This doesn't have a signature
18    on the bottom, but would this also have been
19    prepared by Mr. Rosado?
20  A.   I believe so.
21  Q.   Is that indicated to you
22    because the billing sheet page 0051 is a
23    Chris Rosado printout?
24  A.   I know Chris handled all the
25    billing on this matter.
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 1        MILLER
 2  Q.   This relates to work done in
 3    August of 2007?
 4  A.   Yes.
 5        MR. BLUESTONE: NN.
 6        (Plaintiff's Exhibit NN,
 7    Document, marked for Identification.)
 8  Q.   NN is a document comprised of
 9    two pages 00048 and 49.  Is this a bill dated
10    October 1, 2007?
11  A.   Appears to be.
12  Q.   Is this also prepared by Chris
13    Rosado?
14  A.   I presume so.
15  Q.   Does this also reflect work
16    done on September 4, 2007?
17  A.   Yes.
18  Q.   Is this the last entry for work
19    that was performed by your law office?
20  A.   I don't know.
21  Q.   Would Mr. Rosado know by
22    checking this against his own records?
23        MR. ANESH: Objection. I don't
24    know how he knows what someone else
25    would know.
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 1        MILLER
 2  Q.   Does your law firm maintain
 3    billing records for this client still?
 4  A.   Yes, we could look on Amicus to
 5    see if it's the last entry.
 6  Q.   Mr. Rosado or someone else from
 7    your law firm could compare the date
 8    September 7, 2007 and determine if that's the
 9    last entry that was made for billing with
10    regard to this client?
11  A.   Yes.
12        MR. ANESH: You could do it by
13    interrogatory too, couldn't you?
14    Never mind.
15        MR. BLUESTONE: This is Exhibit
16    OO and it consists of Miller 0052
17    through 55122.
18        (Plaintiff's Exhibit OO,
19    Document, marked for Identification.)
20        MR. ANESH: Note for the record
21    that the copies are cut off.
22  A.   I see 54, half a number.
23        MR. ANESH: These are right.
24    These are wrong.
25  Q.   Sir, if you would turn to page
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 1        MILLER
 2    55.  That is half an entry, it actually
 3    carries over from the prior page, Monday,
 4    April 21, 2003 entry.
 5  A.   Okay.
 6  Q.   That's half an entry, the first
 7    one, right?
 8  A.   Yes.
 9  Q.   It carries over from the page
10    before?
11  A.   Yes.
12  Q.   It says telephone call to Doug
13    Siegel re intellectual property issues. Do
14    you remember what was discussed in that
15    telephone call?
16  A.   Other than generally the
17    intellectual property issues, no.
18  Q.   Any notes about that?
19  A.   No.
20  Q.   Turning to page 57 looking at
21    the Monday, June 16th entry, it says
22    conference with K Shafer.  What does K stand
23    for?
24  A.   Keith.
25  Q.   Re research results to date.
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 1        MILLER
 2    What research would that have been, sir?
 3  A.   The research I asked him to do
 4    in connection with the case mostly in the
 5    copyright area.
 6  Q.   Did you review materials that
 7    day, do you remember?
 8  A.   I don't recall.
 9  Q.   Any notes about your work that
10    day?
11  A.   No.
12  Q.   It also says telephone call to
13    Mike re discovery strategy.  What discovery
14    strategy were you discussing with Mike that
15    day?
16  A.   I don't recall.
17  Q.   Any notes about that?
18  A.   Not that I'm aware of.
19  Q.   On June 25, 2003 this says --
20        MR. ANESH: Page 58?
21  Q.   Yes, sir.  Telephone call to
22    Fowler, production of documents.  Who is
23    Fowler?
24  A.   Mark Fowler was an attorney at
25    Satterlee Stephens.
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 1        MILLER
 2  Q.   Attorneys for plaintiff Thomas?
 3  A.   Yes.
 4  Q.   What documents and what
 5    production were you discussing; were you
 6    discussing IQS's production to Thomas or
 7    Thomas' production to IQS?
 8  A.   Given that it was Mark Fowler
 9    I'm fairly certain it was Thomas' production
10    to IQS.
11  Q.   Did they divide the work in
12    some fashion that it gives you that
13    impression?
14        MR. ANESH: Note my objection
15    to form.
16  A.   I don't know how they divided
17    the work, I just know Mark Fowler was
18    involved early on and he seemed to be
19    involved in the production of documents by
20    Thomas to us rather than our production to
21    them.
22  Q.   If you look down at the July 3,
23    2003 entry on the same page you see telephone
24    call with Saurak?
25  A.   Yes.
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 1        MILLER
 2  Q.   Re confidentiality stip and
 3    production of documents.  Does this imply to
 4    you that this was documents to be produced by
 5    IQS?
 6  A.   I don't know.  Saurak took over
 7    more and more of what Mr. Fowler had been
 8    doing and I was involved with Mr. Saurak on
 9    both document productions.
10  Q.   Are you unable to tell me what
11    documents this refers to?
12  A.   I'm unable to tell you,
13    correct.
14  Q.   Any notes about what this
15    conversation was, the sum and substance of
16    it?
17  A.   No.
18  Q.   Turning to the July 14, 2003,
19    this is about two weeks before the document
20    production; is that correct?
21  A.   I think it's more like three
22    weeks, but whatever.
23  Q.   You reviewed a letter from
24    Saurak and you wrote a letter to Mike. Do you
25    know what these letters consisted of or the
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 1        MILLER
 2    sum and substance of the letters were?
 3  A.   I don't recall.
 4  Q.   You had a telephone call with
 5    Mike on July 16, 2003?
 6  A.   Yes.
 7  Q.   It says re position on document
 8    request. Do you know what that refers to?
 9  A.   I'm pretty sure it was our
10    position on our document request and
11    objections that had been made by defendants,
12    sorry, by plaintiffs.
13  Q.   Do any of the entries on this
14    page 00059 refer to any conversations that
15    you had with Mike Meiresonne concerning his
16    or IQS' production of documents to Thomas?
17        MR. ANESH: On page 59?
18  A.   On this page?
19  Q.   On this page?
20  A.   I believe so.
21  Q.   Tell me which entries refer to
22    that, your conversations with him about
23    production?
24  A.   The July 22, 2003 entry may
25    have involved in part that issue.  The July


Page 396


 1        MILLER
 2    23, 2003 entry certainly, I should not say
 3    certainly, I'm pretty sure that involved that
 4    issue.  The July 24, 2003 entry just from my
 5    note in here, my billing record here clearly
 6    involved that issue.
 7  Q.   Referring to the July 23, '03
 8    entry, it says telephone call Mike re events
 9    at meeting. What meeting are you talking
10    about?
11  A.   I had a meeting as earlier in
12    the entry indicates. I went to the Satterlee
13    Stephens law firm to review documents and
14    besides reviewing what had been produced, we
15    sat there and discussed the document
16    production, both document productions that
17    were going to occur in Michigan.
18  Q.   Does anything in this entry for
19    July 23, 2003 indicate that you discussed
20    document production in Michigan with Mike
21    Meiresonne?
22        MR. ANESH: Objection, asked
23    and answered.  He already said it did.
24        MR. BLUESTONE: I don't see
25    where it does.
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 1        MILLER
 2        MR. ANESH: Objection, asked
 3    and answered.
 4        MR. BLUESTONE: Okay, you have
 5    your objection. You cannot stop him
 6    from answering. Let him answer again.
 7    You will have your objection at trial.
 8        MR. ANESH: Objection, asked
 9    and answered and you cannot keep
10    asking the same question over and over
11    again.
12  Q.   You can answer the question.
13        MR. ANESH: You can answer the
14    question.
15  A.   May I hear the question back.
16        (Record read.)
17        MR. ANESH: Objection, asked
18    and answered.
19        MR. BLUESTONE: Just a read
20    back.
21        MR. ANESH: Want to make sure
22    it's there.
23  A.   The fact that I see later in
24    that entry telephone conversations with Ron
25    Redick and Saurak re scheduling of document
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 1        MILLER
 2    productions in Michigan leads me to strongly
 3    believe in addition to actual memory that
 4    part of my conversations with Mike about the
 5    meeting was about scheduling the document
 6    production in Michigan.
 7  Q.   You have an actual memory of
 8    that particular conversation?
 9  A.   I have an actual memory that
10    following my meeting at Satterlee Stephens
11    where I discussed with them when I was there
12    I discussed it with Mike both document
13    productions of Michigan and then had some
14    conversations with Ron Redick and Saurak to
15    confirm we would go ahead and do these two
16    document productions in Michigan.
17  Q.   Could you please tell me the
18    sum and substance of your memory of the
19    conversation with Mike Meiresonne concerning
20    -- sum and substance of that conversation
21    with Mike Meiresonne?
22  A.   I don't have a memory of
23    precisely what we discussed about the
24    document production to Michigan.  Generally
25    speaking it would have been on scheduling.
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 1        MILLER
 2  Q.   There is an entry here that you
 3    mentioned July 24, 2003 telephone call Saurak
 4    Mike re document production in Michigan. Does
 5    that mean you had a telephone discussion with
 6    Mike?
 7  A.   Yes.
 8  Q.   Is it the S after -- is it the
 9    C-S that tells you that?
10  A.   They were separate
11    conversations.
12  Q.   Does the C-S indicate there
13    were two telephone conversations?
14  A.   Yes or maybe more than two, but
15    it was at least two.
16  Q.   What was the sum and substance
17    of the conversation with Mike?
18  A.   I don't recall.
19  Q.   Any notes about that
20    conversation?
21  A.   No.
22  Q.   Turning to the next page 00060,
23    sir, did you have a conversation with Mike
24    Meiresonne on July 25th?
25  A.   I don't recall.  I don't see
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 1        MILLER
 2    one listed here.
 3  Q.   Did you perform any work on
 4    this case between July 25th and July 31,
 5    2003?
 6        MR. ANESH: Including July 25th
 7    and July 31st?
 8        MR. BLUESTONE: That's a good
 9    point.
10  Q.   July 26th to July 30th did you
11    do any work on this case?
12        MR. ANESH: In between those
13    dates?
14  A.   I may have, but I obviously
15    didn't bill anything.
16  Q.   Do you have any memory of doing
17    work on the case?
18  A.   I don't have an independent
19    recollection, no.
20  Q.   Do you remember any
21    conversation you had with IQS during that
22    period of time?
23  A.   I don't recall.
24  Q.   Do you have any memory of doing
25    any e-mails to IQS during that period of time
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 1        MILLER
 2    whether it's billed or not?
 3  A.   I don't recall.
 4  Q.   It says here that you had a
 5    telephone conversation with Mike on July
 6    31st; is that correct?
 7  A.   Yes.
 8  Q.   What was the sum and substance
 9    of that conversation?
10  A.   I don't recall anything other
11    than what's stated here which covers a few
12    different topics.
13  Q.   Could you explain to me why the
14    next entry is out of date sequence?
15  A.   It appears to be an overnight
16    delivery for a flat rate and I didn't do the
17    billing, but logically it would have been the
18    bill came in for the overnight delivery and
19    it was posted.
20        MR. ANESH: Disbursement?
21  A.   It's a disbursement, yes, flat
22    rate $20.
23  Q.   Are the time records otherwise
24    in date order for work performed?
25  A.   They should be.
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 1        MILLER
 2  Q.   Did you perform any work on the
 3    IQS case on August 1st, 2nd or 3rd?
 4  A.   I don't recall it.  If I did,
 5    it was something very quick.
 6  Q.   There's an entry for review of
 7    Mike's fax on August 4, 2003. What was the
 8    sum and substance of that fax?
 9  A.   I think you showed me that fax
10    earlier today or maybe it was reprinted
11    within an e-mail.  I think you showed it to
12    me.  I reviewed the fax, talked to Mike about
13    it and wrote a letter to Mr. Fowler.
14  Q.   Do you know what date the
15    document production at IQS ended?
16  A.   Date it ended, I don't recall.
17  Q.   Are there any other entries
18    concerning the document production at the IQS
19    offices found on page 00060?
20  A.   Sitting here today I don't
21    recall my August 5, 2003 letter to Mike
22    that's indicated on that page.  I see that
23    Mike sent me a fax which I reviewed on August
24    7th.  I don't recall what the subject of my
25    letter to Mike that I wrote on August 13th
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 1        MILLER
 2    was.
 3  Q.   If you would look at page 00061
 4    on August 21st there is an entry concerning
 5    Thomas' position re settlement.  Could you
 6    tell me what their position re settlement was
 7    as of that date?
 8  A.   In that time frame and this may
 9    be the one before depositions were going to
10    get rolling I spoke to Mr. Rittinger and may
11    have been the first time I ever spoke to him,
12    it was the partner at Satterlee Stephens who
13    was in charge of the case and I called to ask
14    him basically in a very general way can this
15    be settled.
16  Q.   And the answer was?
17  A.   And the answer was from him in
18    effect no, they want to put Mike out of
19    business.
20        MR. BLUESTONE: PP.  It is a
21    five page document which appears to be
22    a bill from the law firm of Price
23    Heneveld dated 2/10/03.
24        (Plaintiff's Exhibit PP,
25    Document, marked for Identification.)
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 1        MILLER
 2  A.   Seems to be more than one bill
 3    here.
 4        MR. ANESH: May 7, '03 bill and
 5    June 9, '03 bill.
 6  Q.   Series of bills then.  Have you
 7    seen any of these bills before?
 8  A.   No.
 9  Q.   Who was Price Heneveld?
10  A.   I believe that was the firm
11    that Doug Siegel worked at that did the
12    intellectual property research that was
13    shared with me.
14  Q.   Looking at page 2 of the
15    document, page 3 of the bill, you see at the
16    head there of the paragraph it says legal
17    research re copyright infringement and
18    competition?
19  A.   Yes.
20  Q.   Do you know what that refers
21    to?
22  A.   You would have to ask them.  I
23    could only surmise.
24  Q.   The answer is you don't know
25    for sure what it refers to, right?
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 1        MILLER
 2  A.   I could only read the document
 3    and make my own --
 4        MR. BLUESTONE: Off the record.
 5        (Discussion off the record.)
 6        MR. BLUESTONE: That's all the
 7    questions I have.
 8        (Time noted: 1:00 p.m.)
 9    
10    
11    
12    
13    
14    
15    
16    
17    
18    
19    
20    
21    
22    
23    
24    
25    
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 1           A C K N O W L E D G E M E N T
   
 2 
   
 3  STATE OF NEW YORK   )
   
 4                      :
   
 5  COUNTY OF           )
   
 6 
   
 7         I, NEIL MILLER, hereby certify that I
   
 8  have read the transcript of my testimony
   
 9  taken under oath in my deposition of March 7,
   
10  2011; that the transcript is a true, complete
   
11  and correct record of my testimony, and that
   
12  the answers on the record as given by me are
   
13  true and correct.
   
14 
   
15 
   
16                    _________________________
   
17                     NEIL MILLER
   
18 
   
19 
   
20  Signed and subscribed to before
    me, this      day of           ,
21  20  .
   
22 
   
23  _________________________________
   
24  Notary Public, State of New York
   
25 
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 1               C E R T I F I C A T E
   
 2 
   
 3  STATE OF NEW YORK  )
   
 4                     :
   
 5  COUNTY OF NEW YORK )
   
 6 
   
 7            I, SHARI COHEN, a Notary
   
 8  Public within and for the State of New York,
   
 9  do hereby certify:
   
10            That NEIL MILLER, the witness
   
11  whose deposition is hereinbefore set forth,
   
12  was duly sworn by me and that such deposition
   
13  is a true record of the testimony given by
   
14  such witness.
   
15            I further certify that I am
   
16  not related to any of the parties to this
   
17  action by blood or marriage; and that I am in
   
18  no way interested in the outcome of this
   
19  matter.
   
20            IN WITNESS WHEREOF, I have hereunto
   
21  set my hand this 17th day of March, 2011.
   
22 
   
23 
   
24 
    ____________________________
25  SHARI COHEN
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 1   N E I L   M I L L E R, called as a
  


 2          witness, having been duly sworn by a
  


 3          notary public, was examined and
  


 4          testified as follows:
  


 5
  


 6   EXAMINATION BY
  


 7   MR. BLUESTONE:
  


 8          Q.    Mr. Miller, we started a
  


 9   deposition and today is the continuation of
  


10   the second day of the deposition.  You are
  


11   under oath now.  Your counsel has provided me
  


12   with a two page document which we're going to
  


13   mark as Exhibit R.
  


14                 (Plaintiff's Exhibit R,
  


15          Document, marked for Identification.)
  


16          Q.    Mr. Miller, this Exhibit R is a
  


17   printout of time sheets?
  


18          A.    It's a printout of certain time
  


19   on a certain case.
  


20          Q.    Is it a printout of all the
  


21   time on the Kweit verses Mihlstein case for
  


22   the period July 9, 2003 through August 6,
  


23   2003?
  


24                 MR. ANESH: Objection.  You say
  


25          printout of all the time for the







267


  


 1                      MILLER
  


 2          witness or printout for all the time
  


 3          on the entire case?
  


 4                 MR. BLUESTONE: For the witness
  


 5          for that period of time for that case.
  


 6          A.    Yes, I think the search
  


 7   parameters were even slightly larger like
  


 8   July 1 to August 15, but these are the
  


 9   entries that came up.
  


10          Q.    Who undertook the search for
  


11   these time records?
  


12          A.    I did.
  


13          Q.    Did you do it yourself or ask
  


14   somebody to do it for you?
  


15          A.    Did it myself.
  


16          Q.    You testified in your previous
  


17   deposition that you were working on a trial
  


18   that involved a Mr. Liotti on the other side;
  


19   is that correct?
  


20          A.    Correct.
  


21          Q.    Is this the case you are
  


22   talking about?
  


23          A.    Yes, it is.
  


24          Q.    How did you determine that this
  


25   was the particular case that involved Mr.
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 1                      MILLER
  


 2   Liotti that you testified about last time?
  


 3          A.    I've only tried one case
  


 4   against Tom Liotti and this is it.
  


 5          Q.    I think you mentioned that you
  


 6   were on trial during this period of time.
  


 7   Did you actually -- what did you mean by
  


 8   being on trial with the case?
  


 9                 MR. ANESH: Note my objection
  


10          to the form of the question.
  


11          A.    It was a continuation of a
  


12   trial that had started I believe in May, but
  


13   could have been June where it was a non jury
  


14   matter where the second set of two days was
  


15   in this time frame.  We were literally before
  


16   the judge trying the case.
  


17          Q.    Reviewing this document here,
  


18   can you tell me how many days of trial are
  


19   shown on this printout?
  


20          A.    Two.
  


21          Q.    Are those for Tuesday, August
  


22   5th and Wednesday, August 6th?
  


23          A.    That's correct.
  


24          Q.    The rest of the time reports
  


25   are shown here, for example, on Monday,
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 1                      MILLER
  


 2   August 4, 2003 you have an hour-and-a-half of
  


 3   telephone calls, review and preparation of an
  


 4   opening; is that a correct reading of that
  


 5   entry?
  


 6          A.    The August 4th entry?
  


 7          Q.    Yes, sir.
  


 8                 MR. ANESH: Note my objection
  


 9          to the form.  You can answer.
  


10          A.    My time telephone call with
  


11   Leon which would be Leon Kweit, a possible
  


12   2:00 p.m. start.  I reviewed my research on
  


13   adhesion contracts.
  


14                 MR. ANESH: Are you done?
  


15                THE WITNESS: No.
  


16                MR. ANESH:  I don't want you to
  


17          talk about communications with other
  


18          clients.
  


19          A.    I didn't go into what was said.
  


20                 MR. BLUESTONE: He's reading
  


21          the entry.
  


22          A.    I'm just reading what was here.
  


23                 MR. ANESH: I just don't want
  


24          communications, that's all.
  


25          A.    Because the trial was picking
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 1                      MILLER
  


 2   up after a couple of months of inactivity I
  


 3   prepared an opening for the re-start of the
  


 4   trial.
  


 5          Q.    Were you also working on other
  


 6   matters during this time period?
  


 7          A.    What do you mean by this time
  


 8   period?
  


 9          Q.    July 9th through August 6,
  


10   2003?
  


11          A.    Yes.
  


12          Q.    Approximately how many other
  


13   litigation matters were you handling for your
  


14   firm at that time?
  


15          A.    I can't begin to guess.
  


16          Q.    Is it more than one?
  


17          A.    I'm sure it would be.
  


18          Q.    Is it more than 25?
  


19          A.    I would doubt it.
  


20          Q.    Do you believe it's between one
  


21   and 25?
  


22          A.    I would think that's reasonable
  


23   to say.
  


24          Q.    Having asked you those
  


25   questions, does it help you to further refine







271


  


 1                      MILLER
  


 2   the approximate number of litigations you
  


 3   were handling for your law firm at that time?
  


 4          A.    No.
  


 5          Q.    Were you handling other matters
  


 6   that you might not classify as litigation,
  


 7   for example, transactional work?
  


 8          A.    I do a minimal amount of it.  I
  


 9   do do some.  I cannot tell you whether I did
  


10   any in this time frame.
  


11          Q.    Okay.  Thank you.  There was a
  


12   deposition that was held on March 1, 2011 of
  


13   the plaintiff Mike Meiresonne.  Were you
  


14   present at that deposition, sir?
  


15          A.    No.
  


16          Q.    Did you review any documents
  


17   that were used as exhibits during that
  


18   deposition prior to the taking of the
  


19   deposition?
  


20          A.    I don't know what exhibits were
  


21   marked at Mr. Meiresonne's deposition.  I
  


22   can't answer that.
  


23          Q.    That's what I'm trying to find
  


24   out.  Did you and your counsel -- I'm not
  


25   asking what you said to each other, but did
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 1                      MILLER
  


 2   you review any documents that were to be used
  


 3   for exhibits at that deposition?
  


 4          A.    Again, you are asking me a
  


 5   question I can't answer.  I don't know what
  


 6   documents were marked at his deposition.
  


 7                MR. ANESH: Off the record.
  


 8                 (Discussion off the record.)
  


 9                 MR. BLUESTONE: Mark as S.
  


10                 (Plaintiff's Exhibit S,
  


11          Document, marked for Identification.)
  


12          Q.    Sir, take a look at Plaintiff's
  


13   Exhibit S.  This is also marked DP, wasn't
  


14   crossed out, Exhibit 26.
  


15                MR. BLUESTONE: I'm presuming
  


16          this was Defendant's Exhibit 26, Mr.
  


17          Anesh?
  


18                 MR. ANESH: I assume so, but I
  


19          can't say.
  


20                MR. BLUESTONE: Was this not
  


21          your exhibit at Mr. Meiresonne's
  


22          deposition?
  


23                 MR. ANESH: I didn't depose
  


24          him.
  


25                 MR. BLUESTONE: Who did
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 1                      MILLER
  


 2          represent him?
  


 3                 MR. ANESH: Another attorney
  


 4          from my office.
  


 5                 MR. BLUESTONE: The name?
  


 6                 MR. ANESH: Anthony Proscia.
  


 7                 MR. BLUESTONE: Do you know
  


 8          what exhibits were used at that
  


 9          deposition?
  


10                 MR. ANESH: Sitting here, no, I
  


11          do not.
  


12                 MR. BLUESTONE: I understand,
  


13          okay.
  


14          Q.    Take a look at Exhibit S which
  


15   is also marked Exhibit 26.  Have you seen
  


16   this document before?
  


17          A.    I don't recall.
  


18          Q.    Did you produce any documents
  


19   to your counsel which bore the header
  


20   NMiller@MRAlaw.com message composing, do you
  


21   see that header at the very top of the page?
  


22          A.    Message composer?
  


23          Q.    Do you see the header at the
  


24   very top of the page?
  


25                 MR. ANESH: Objection to the
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 2          form of the question.
  


 3          A.    Not that I recall.
  


 4          Q.    Have you seen any documents
  


 5   that appear the same as this with regard to
  


 6   the header and the footer at the very bottom
  


 7   which ends with the words compose.wssp?
  


 8          A.    I don't believe I have seen any
  


 9   documents in this form, no.
  


10          Q.    You will note, sir, that this
  


11   document does not contain a Bates marking at
  


12   the bottom corner, bottom right hand corner
  


13   nor does it contain a Bates marking in the
  


14   middle of the bottom of the document.  Do you
  


15   have any knowledge of where this document
  


16   came from so that it was introduced as an
  


17   exhibit at a deposition?
  


18          A.    I would only be speculating.
  


19          Q.    Have you ever printed out
  


20   e-mails from your own e-mail address for this
  


21   or other cases?
  


22                 MR. ANESH: Note my objection
  


23          to the form of the question. What do
  


24          you mean your own e-mail address?
  


25          Q.    NMiller@MRA.law, that is your
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 2   e-mail address; is it not?
  


 3                 MR. ANESH: Professional
  


 4          e-mail.  Sometimes you own, I don't
  


 5          know if it means personal.
  


 6                 MR. BLUESTONE: I understand,
  


 7          sir.  I'll rephrase the question for
  


 8          you.
  


 9          Q.    Is NMiller@MRAlaw.com an e-mail
  


10   address that you use professionally?
  


11          A.    Yes.
  


12          Q.    Is it your e-mail address
  


13   professionally?
  


14          A.    Yes.
  


15          Q.    Does anyone else use that
  


16   e-mail address at work?
  


17          A.    There could be times a
  


18   secretary or assistant sends something out
  


19   under my e-mail address at my instruction.
  


20          Q.    Would you say that's pretty
  


21   rare?
  


22          A.    Doesn't happen often.
  


23          Q.    Have you been using that e-mail
  


24   address since 2003?
  


25          A.    Yes.
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 2          Q.    Do you currently use that
  


 3   e-mail address?
  


 4          A.    Yes.
  


 5          Q.    In any of that time, sir, since
  


 6   April 2003 to today, have you ever printed
  


 7   out an e-mail on to paper from that e-mail
  


 8   address?
  


 9          A.    Many times.
  


10          Q.    Have you ever seen it looking
  


11   in the same format as Exhibit S?
  


12          A.    No.
  


13          Q.    Have you ever seen this format
  


14   before?
  


15          A.    Not that I can recall.
  


16          Q.    Taking a look at the message in
  


17   the main box below the from Neil Miller to X,
  


18   do you recognize that message?
  


19          A.    I don't recognize it.
  


20          Q.    Have you ever used the term
  


21   advertiser files in the IQS case when you
  


22   represented IQS?
  


23          A.    Yes.
  


24          Q.    What did you understand
  


25   advertiser files to mean?
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 2          A.    I understood it to mean the
  


 3   files that Industrial Quick Search maintained
  


 4   regarding companies that advertised with it.
  


 5          Q.    Do you know when this e-mail
  


 6   was sent?
  


 7          A.    No, I do not.
  


 8          Q.    Did you ever yourself review
  


 9   the advertiser files to which you just
  


10   referred?
  


11          A.    No.
  


12          Q.    Did anyone from your office
  


13   review the advertiser files to which you just
  


14   referred?
  


15                 MR. ANESH: At any time?
  


16                 MR. BLUESTONE: At any time.
  


17          A.    Not that I'm aware of.
  


18          Q.    Did you ever discuss reviewing
  


19   the advertiser files to which you just
  


20   referred at any time?
  


21          A.    I discussed it with Mike
  


22   Meiresonne.
  


23          Q.    When did you discuss it?
  


24          A.    In the course of the run up to
  


25   the document production we discussed whether
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 2   I should come out to Michigan to review files
  


 3   for the document production and Mike did not
  


 4   want to bear that expense and we didn't see
  


 5   the need.
  


 6          Q.    You said two things in that
  


 7   part of the sentence, first you said that we
  


 8   did not see the need, tell me who we is?
  


 9          A.    Mr. Meiresonne and myself.
  


10          Q.    How did you on your behalf
  


11   determine whether there was a need to review
  


12   the advertiser files?
  


13                 MR. ANESH: Note my objection
  


14          to the form of the question. I don't
  


15          think he said that. Over my objection
  


16          you can answer.
  


17          A.    As far as I was concerned and
  


18   Mr. Meiresonne agreed this was supposed to be
  


19   a simple thing. We had said in our document
  


20   production, our formal response that we would
  


21   produce advertiser files in Michigan and we
  


22   eventually arranged for them to come out to
  


23   do it and they were supposed to produce
  


24   everything and we had nothing to hide as far
  


25   as I and Mr. Meiresonne, let them come out
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 2   and look and waste their time.
  


 3                 MR. ANESH: Do you want to hear
  


 4          the answer read back?
  


 5                 (Record read.)
  


 6          Q.    Read the question back.
  


 7                (Record read.)
  


 8          A.    We had said in a formal
  


 9   document response that the advertiser files
  


10   would be available for review in Michigan.
  


11   As far as I was concerned from my
  


12   conversation with Mr. Meiresonne, this was
  


13   going to be a simple thing.  We were going to
  


14   produce our advertiser files in Michigan to
  


15   the plaintiff's counsel who would review
  


16   them.  Everything was supposed to be produced
  


17   that was in those files.  Mr. Meiresonne --
  


18   in terms of the need, I could go through all
  


19   the advertising material, advertising files
  


20   material, it would just be a tremendous
  


21   expense and Mr. Meiresonne certainly didn't
  


22   want to incur that expense.
  


23          Q.    Did you have a conversation in
  


24   which Mr. Meiresonne told you specifically
  


25   not to review the documents neither you nor
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 2   anyone else from your firm?
  


 3                 MR. ANESH: Note my objection
  


 4          to the form of the question.
  


 5          A.    It's hard to answer the way you
  


 6   phrased it in terms of specifically since Mr.
  


 7   Meiresonne did not wish to have the files
  


 8   brought to New York because he said they were
  


 9   working files and since he did not wish me to
  


10   come to Michigan, do you call that being
  


11   specific?  I don't know.  To me that's pretty
  


12   specific.
  


13          Q.    Did he specifically tell you
  


14   not to come to Michigan?
  


15                 MR. ANESH: Note my objection
  


16          to the form of the question.
  


17          A.    I believe he did.  It was a
  


18   matter of a discussion between us and he did
  


19   not want to incur the expense of us coming
  


20   out there.
  


21          Q.    Did he specifically say that or
  


22   do you believe he did?  There is a difference
  


23   between those answers and I would like to
  


24   know what you mean?
  


25                 MR. ANESH: Note my objection
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 2          to the form of the question.
  


 3          A.    I can't tell you the specific
  


 4   words Mr. Meiresonne used.  We definitely
  


 5   discussed whether I needed to come out to
  


 6   Michigan for the document production and we
  


 7   had a discussion when to schedule it and
  


 8   whether I should be there and I can't tell
  


 9   you the exact words he used, but clearly the
  


10   import was he did not need me to come to
  


11   Michigan to review files or for the
  


12   production of files.
  


13          Q.    Was there any writing that
  


14   memorialized the words that you've just
  


15   spoken?
  


16          A.    I don't believe so.  I can't
  


17   recall every single writing.
  


18          Q.    Have you reviewed your files to
  


19   look for any writings discussing that issue
  


20   since the inception of this lawsuit?
  


21          A.    I know I reviewed maybe with
  


22   Mark there were some e-mails in that general
  


23   time frame and there were time records in
  


24   that time frame that we looked at the last
  


25   time I was here, but independent of that, no.
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 2          Q.    Did you look for any
  


 3   communications between you and Mr. Meiresonne
  


 4   concerning whether or not you should go to
  


 5   Michigan to review the documents since the
  


 6   inception of this lawsuit?
  


 7                 MR. ANESH: Can I have the
  


 8          question read back.
  


 9                 (Record read.)
  


10                 MR. ANESH: Objection, asked
  


11          and answered.  He referred to time
  


12          sheets previously.  Over my objection
  


13          you can answer.
  


14          A.    I don't know what I even could
  


15   have looked at given that I had turned the
  


16   files over to Mr. Meiresonne and my e-mails
  


17   from that time frame were not available so I
  


18   don't know what I could have looked at other
  


19   than the time sheets that were mentioned.
  


20                 MR. BLUESTONE: Exhibit T.
  


21                 (Plaintiff's Exhibit T,
  


22          Document, marked for Identification.)
  


23                 MR. ANESH: Do you want to
  


24          maybe refer to it as 27 on 3/1?
  


25                 MR. BLUESTONE: I'm going to do
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 2          both.
  


 3                 MR. ANESH: It eliminates the
  


 4          need to --
  


 5                 MR. BLUESTONE: I appreciate
  


 6          that, but I'm going to do both.
  


 7          Q.    I'm going to show you what was
  


 8   marked Exhibit T which was previously marked
  


 9   27 on 3/1/11.  Ask you have you seen this
  


10   document before?
  


11          A.    This is part of an exhibit I
  


12   saw last time.  It kind of looks familiar to
  


13   me.  Not the format, but I mean the substance
  


14   of the e-mail.
  


15          Q.    The format is one of the
  


16   important things that I'm asking you about.
  


17   Do you recognize this format now that you
  


18   have seen a second exhibit, sir?
  


19          A.    No.
  


20          Q.    Do you see the words it should
  


21   be rather limited since we did clean out some
  


22   details because of space...?
  


23          A.    I see the words.
  


24          Q.    Do you remember seeing those
  


25   words before?
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 2          A.    I don't remember unless it came
  


 3   up at my last deposition session.
  


 4          Q.    Did you discuss with Mr.
  


 5   Meiresonne back in 2003 the meaning of those
  


 6   words and whether or not any documents were
  


 7   thrown away?
  


 8                 MR. ANESH: Note my objection
  


 9          to the form of the question.  The
  


10          e-mail to Mr. Meiresonne asked if any
  


11          documents were thrown out so this is
  


12          the response so I don't know what
  


13          documents you're talking about.
  


14                 MR. BLUESTONE: Either do I,
  


15          that's what I'm trying to find out.
  


16                 MR. ANESH: I have to object to
  


17          the form of the question because are
  


18          you talking about did he have any
  


19          discussion about 2003 documents being
  


20          thrown away because the e-mail clearly
  


21          refers to '99 to 2001 documents being
  


22          thrown away.
  


23                 MR. BLUESTONE: You can twist
  


24          my question any way you want, but
  


25          that's not what I asked.  If you need
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 2          it read back, have it read back. I
  


 3          asked him did he have any discussion
  


 4          at all back in 2003 which is the date
  


 5          of these e-mails.
  


 6                 MR. ANESH: About what
  


 7          documents being thrown away, that's my
  


 8          question.  Are you referring to '01
  


 9          documents?
  


10                 MR. BLUESTONE: Mr. Anesh, I
  


11          started with documents. I'll go from
  


12          there.  If he said he had no
  


13          discussion about documents at all,
  


14          then it doesn't matter whether they
  


15          are '03, '99 or 2010 documents.
  


16                 MR. ANESH: With all due
  


17          respect --
  


18                 MR. BLUESTONE: Sir.
  


19                 MR. ANESH: I mean this with
  


20          all due respect, if he just answers
  


21          the question yes --
  


22                 MR. BLUESTONE: Then I'll move
  


23          on to specificity.
  


24                 MR. ANESH: I cannot rely on
  


25          you --
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 2                 MR. BLUESTONE: Then you will
  


 3          make a motion later.
  


 4                 MR. ANESH: I'll just make my
  


 5          objection.
  


 6                 MR. BLUESTONE: You already
  


 7          did, sir.
  


 8                 MR. ANESH: Okay.
  


 9                 MR. BLUESTONE: And really you
  


10          can just make your objection.  I'm not
  


11          going to back down on the form so this
  


12          is a waste of space of my money.
  


13          Please don't waste my money anymore.
  


14                 MR. ANESH: I'm just asking you
  


15          to be clear about documents, '01 or
  


16          '03 documents.
  


17                 MR. BLUESTONE: Mr. Anesh, I'm
  


18          not going to keep paying for your
  


19          collequy.
  


20                 MR. ANESH: That's all.
  


21                 MR. BLUESTONE: I'm not paying
  


22          for your colloquy, sir.
  


23                 MR. ANESH: Go ahead, go ahead.
  


24          A.    I think I need the question --
  


25   are you rephrasing?
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 2          Q.    Yes. Did you have any
  


 3   conversation about which documents if any
  


 4   were thrown out with Mr. Meiresonne?
  


 5                 MR. ANESH: Objection.
  


 6          A.    Eventually, yes.
  


 7          Q.    When, sir?
  


 8          A.    We certainly had many, many
  


 9   discussions when the spoliation motion was
  


10   made.
  


11          Q.    That was December or later of
  


12   2003; is that right?
  


13          A.    Maybe late November, something
  


14   like that.
  


15          Q.    I'm talking about back in
  


16   April, did you have any conversations back in
  


17   April contemporaneous with these e-mails?
  


18                 MR. ANESH: Objection.
  


19          A.    I don't recall.
  


20          Q.    Did you take any notes
  


21   concerning any conversations you had with Mr.
  


22   Meiresonne back in April of 2003
  


23   contemporaneous with these e-mails?
  


24          A.    I don't recall.
  


25          Q.    Have you looked back through
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 2   your files since the last deposition for any
  


 3   documents at all whether in digital form,
  


 4   paper form, note form or any other form, sir?
  


 5          A.    No, I have not looked back
  


 6   through files.
  


 7                 (Plaintiff's Exhibit U,
  


 8          E-Mail, marked for Identification.)
  


 9          Q.     Sir, I'm showing you Exhibit U
  


10   which is also Exhibit 28 from 3/1/11.  I'm
  


11   going to ask you is this an e-mail from you
  


12   to Mike Meiresonne?
  


13          A.     I could only tell you that it
  


14   appears to be.
  


15          Q.    You will note that this is in a
  


16   different format from the prior exhibit.
  


17   Have you seen this format before with regard
  


18   to e-mails from NMiller@MRAlaw.com?
  


19          A.    I'm not certain.  What's making
  


20   me uncertain is this linked to line.
  


21                 MR. ANESH: Where is that?
  


22                 MR. BLUESTONE: Third line in
  


23          the header.
  


24          A.    The bottom looks a little bit
  


25   cut off.  There appears to be something on
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 2   the bottom cut off and I don't know if that
  


 3   would make me less or more familiar with the
  


 4   format of the document.
  


 5          Q.    I understand.  Does that mean
  


 6   you do recognize it or don't recognize it?
  


 7          A.    I said I'm not sure because of
  


 8   that linked to line.
  


 9          Q.    So just from a language point
  


10   of view, how does the linked to line make it
  


11   more or less likely that you recognize this?
  


12                 MR. ANESH: Note my objection
  


13          to the form of the question.
  


14          A.    It makes it less likely.
  


15   Sitting here today I don't recall when I
  


16   print out an e-mail after I send one that it
  


17   has a linked to Neil Miller line on it.
  


18          Q.    Understood so that means you
  


19   don't recognize this format?
  


20          A.    I said that's what's giving me
  


21   the pause.
  


22          Q.    I understand, that's great. Now
  


23   do you recognize any of the language in the
  


24   e-mail?
  


25          A.    I'm not sure I understand what
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 2   you mean by recognize the language.
  


 3                 MR. ANESH: Note my objection
  


 4          to the form of the question.
  


 5          Q.    Did you author this?
  


 6          A.    I don't recall.
  


 7          Q.    Do you recognize any of the
  


 8   wording or the language or the phraseology of
  


 9   what's written here?
  


10                 MR. ANESH: Note my objection
  


11          to the form,
  


12          A.    I recall some of the issues
  


13   that are discussed here.
  


14          Q.    Not the issues, I'm talking
  


15   about the language itself?
  


16          A.    It goes hand in hand.  I do
  


17   remember about under prints that being an
  


18   issue so when you say the language about the
  


19   under prints, I don't recall that's the way I
  


20   drafted it, but I do recall that was an issue
  


21   in the case.
  


22          Q.    Yes, sir, I understand that.
  


23   What I'm trying to hone in on it appears to
  


24   me from this exhibit that you are the author
  


25   and I'm trying to find out if you recognize
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 2   the language and whether you are the author
  


 3   of this and Mark -- don't answer.
  


 4                 MR. ANESH: Objection, he
  


 5          already did.
  


 6                 MR. BLUESTONE: That's fine.
  


 7          A.    I don't know if I'm the author
  


 8   of this or not.
  


 9          Q.    Thank you, sir.
  


10                 MR. BLUESTONE: Exhibit V.
  


11                 (Plaintiff's Exhibit V,
  


12          Letter, marked for Identification.)
  


13          Q.    Sir, I'm showing you an Exhibit
  


14   which is marked Exhibit V as in Victor and is
  


15   also Exhibit 31 on 3/1/11.  This is a letter
  


16   that bears the words on top Miller Rosado &
  


17   Algios.  Do you recognize this particular
  


18   letter, sir?
  


19          A.    I recognize it to be a letter
  


20   with my signature.  Do I recall writing it,
  


21   no.
  


22          Q.    When I say do you recognize
  


23   this letter, I'm saying do you recognize this
  


24   particular.  Obviously it has your letterhead
  


25   at the top, it has a signature line which
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 2   bears your name typewritten at the bottom,
  


 3   but when I ask that question I mean do you
  


 4   recognize this letter?
  


 5                 MR. ANESH: Note my objection.
  


 6          A.    I don't know how to answer when
  


 7   you say recognize this letter.  It's
  


 8   certainly our letterhead or a reproduction of
  


 9   our letterhead. It's my signature.  When you
  


10   say do I recognize it, I don't remember it.
  


11          Q.    What I'm trying to get at is
  


12   not your inferential understanding that it
  


13   probably is from your law firm. I'm asking do
  


14   you remember this particular letter for some
  


15   reason or another?
  


16                 MR. ANESH: Same objection.
  


17          A.    No, I don't recall it.
  


18          Q.    Is this your signature on page
  


19   two, sir?
  


20          A.    Yes.
  


21          Q.    Did Miller Rosado back in 2003
  


22   use Airborne Express to send packages or
  


23   letters or mail to clients?
  


24          A.    I believe we did.
  


25          Q.    Look at page 2, sir, the second
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 2   full paragraph starting with the words I'm
  


 3   assuming.  If you read the rest of that I'll
  


 4   ask you some questions.
  


 5          A.    Yes, I see that.
  


 6          Q.    Do you remember writing those
  


 7   words?
  


 8          A.    I don't remember writing those
  


 9   words.
  


10          Q.    You use the term Michigan
  


11   counsel, do you see that term, sir?
  


12          A.    Yes.
  


13          Q.    What's your present
  


14   understanding of what you meant by that term
  


15   back on June 12, 2003?
  


16          A.    He had a firm in Michigan, I
  


17   think it was Mika Meyers, I don't know how
  


18   you spell it and a fellow named Ron Redick
  


19   and they were assisting in terms of the
  


20   plaintiffs producing documents in Michigan or
  


21   third party plaintiffs and third party
  


22   defendants producing certain documents in
  


23   Michigan and they were going to be there to
  


24   review the documents being produced by
  


25   plaintiffs or third party defendants in
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 2   Michigan.
  


 3          Q.    Is it your current belief that
  


 4   Michigan counsel had been engaged or had
  


 5   agreed to be present at the document
  


 6   production at IQS's offices?
  


 7                 MR. ANESH: Note my objection
  


 8          to the form of the question. Which
  


 9          document?
  


10          A.    No.
  


11          Q.    The document production on July
  


12   29, August 3, whatever the dates were?
  


13          A.    To the document production in
  


14   IQS's office the answer is no.
  


15          Q.    To make sure I understand it
  


16   and not just to cross-examine you, when you
  


17   say the answer is no, is it your present
  


18   understanding they would not be present in
  


19   Michigan for the document production at IQS's
  


20   offices?
  


21          A.    Please read it back.
  


22                 (Record read.)
  


23          A.    Correct.
  


24          Q.    Did you ever have an
  


25   understanding or belief that they were to be
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 2   present at the Michigan offices of IQS for
  


 3   the document production in late July, early
  


 4   August?
  


 5          A.    No.
  


 6          Q.    What did you mean by the words
  


 7   that were written in this paragraph starting
  


 8   with the words I am assuming?
  


 9          A.    This is now concerning the
  


10   plaintiffs and third party defendant's
  


11   document production to us. Just like we said
  


12   there is certain documents we're producing in
  


13   Michigan --
  


14                 MR. ANESH: Let him finish.  Go
  


15          ahead.
  


16          A.    They were producing documents
  


17   at their Michigan counsel's office and again,
  


18   Mr. Meiresonne, I don't know at this point we
  


19   decided whether or not I would come out here,
  


20   but clearly Mike expressed an interest in
  


21   rather than me flying out to Michigan to
  


22   obtaining and handling copying those
  


23   documents that his Michigan counsel who filed
  


24   his own Michigan action which was stated at
  


25   that point would handle that.
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 2          Q.    So am I correct that the
  


 3   language in this particular paragraph refers
  


 4   to Thomas' production to IQS?
  


 5          A.    Thomas and the third party
  


 6   defendants.
  


 7          Q.    Production to IQS?
  


 8          A.    Yes.
  


 9                 MR. BLUESTONE: W.
  


10                 (Plaintiff's Exhibit W,
  


11          E-Mail, marked for Identification.)
  


12          Q.    Sir, I'm showing you Exhibit W
  


13   which is also marked Exhibit 36 on 3/1/11.
  


14   Do you recognize this e-mail?
  


15          A.    No.
  


16          Q.    Is this from Mr. Redick to who
  


17   you just referred?
  


18          A.    It appears to be.
  


19          Q.    The printing is very small.
  


20   Could you read what is written from Ron
  


21   Redick to Neil Miller?
  


22          A.    Yes.
  


23          Q.    It says something about 15
  


24   bankers boxes, do you see that?
  


25          A.    I see where it says that.
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 2          Q.    Prior to July 24, 2003, did you
  


 3   have any knowledge or information concerning
  


 4   the volume of documents which were at the IQS
  


 5   office for the IQS document production at
  


 6   their offices in late July, early August?
  


 7                 MR. ANESH: Note my objection
  


 8          to the form of the question.
  


 9          A.    We are not talking about the
  


10   document production in Exhibit W now, you are
  


11   talking about document production at IQS's
  


12   offices?
  


13                 MR. ANESH: You just switched
  


14          it.  Do you mean to do that?  I don't
  


15          think you do.
  


16                 MR. BLUESTONE: No.
  


17                 MR. ANESH: The witness pointed
  


18          out that he's referring to the
  


19          document production.
  


20                 MR. BLUESTONE: Don't testify,
  


21          Mark. Stop. I appreciate your help.
  


22          Don't testify.  I'll just work my way
  


23          through it as stupid as I am.
  


24                 MR. ANESH: Did I call you
  


25          stupid?
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 2                 MR. BLUESTONE: I'm saying the
  


 3          word.
  


 4                 MR. ANESH: I never said that.
  


 5                 MR. BLUESTONE: I didn't say
  


 6          you did.  Stop, stop, stop, Don't
  


 7          help.
  


 8                 MR. ANESH: Don't help, but
  


 9          don't try to twist it either.
  


10                 MR. BLUESTONE: Then object.
  


11          Your witness is an educated attorney
  


12          who knows his facts. He can answer the
  


13          question honestly as I'm sure he is
  


14          and he will straighten me out if I'm
  


15          wrong.  We will get through this a lot
  


16          quicker if you don't help. I
  


17          appreciate your help.
  


18          Q.    Sir, is this a document
  


19   production at Thomas' office that you
  


20   referred to?
  


21                 MR. ANESH: Objection.
  


22          A.    At Thomas' office, no.
  


23          Q.    Tell me what document
  


24   production the message in Exhibit W refers
  


25   to?
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 2          A.    It's referring to the document
  


 3   production that I think was also referred to
  


 4   in the last exhibit. Miller Johnson was
  


 5   Thomas' counsel in Michigan and that was the
  


 6   production of documents of Thomas and/or the
  


 7   third party defendants.
  


 8          Q.    Wouldn't that be Thomas'
  


 9   production of documents to IQS?
  


10          A.    Third party defendants.  You
  


11   said at Thomas' office and it was not at
  


12   Thomas' office.
  


13          Q.    At the office of Thomas'
  


14   attorneys?
  


15          A.    Correct.
  


16          Q.    This was Thomas and third party
  


17   defendants' production to IQS?
  


18          A.    Right.  I'm not even certain if
  


19   there are any Thomas documents in here or
  


20   this was all third party defendants who lived
  


21   in Michigan and Indiana.
  


22          Q.    Now, sir, as of July 24, 2003,
  


23   am I correct that that document review of
  


24   IQS's documents at IQS's office had not yet
  


25   taken place?
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 2          A.    Correct.
  


 3          Q.    As of that date, sir, did you
  


 4   have any knowledge of the volume of documents
  


 5   at the IQS offices?
  


 6          A.    Not specifically.  I knew there
  


 7   were going to be a lot of documents being
  


 8   produced.  It was all the advertiser files.
  


 9          Q.    A lot of documents can mean two
  


10   boxes or two million boxes.  Did you have any
  


11   idea of the approximate number of documents?
  


12                 MR. ANESH: Objection.
  


13          A.    No, I do not.
  


14          Q.    No, you do not or no, you did
  


15   not?
  


16          A.    Both.
  


17          Q.    My questions are not as of
  


18   today, but as of July 2003?
  


19          A.    Okay.
  


20          Q.    Had anyone on your behalf or
  


21   your law firm's behalf reviewed any of those
  


22   documents prior to July 23, 2003?
  


23                 MR. ANESH: Objection, asked
  


24          and answered.  You can answer.
  


25          A.    The short answer is I'm not
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 2   sure if some sampling of those documents may
  


 3   have been either produced in our earlier
  


 4   document production or sent by Mike at some
  


 5   point.  I don't recall if that might have
  


 6   happened, but certainly we did not review the
  


 7   vast, vast majority of documents out there.
  


 8          Q.    Had anyone prepared a list of
  


 9   the documents that existed that were to be
  


10   shown at the document production?
  


11          A.    I do not recall that.
  


12          Q.    I do not recall that means a
  


13   couple of different things so I have to ask
  


14   you about that.  Do you remember whether a
  


15   list existed in July of 2003?
  


16          A.    No.
  


17          Q.    Do you know whether a list
  


18   existed in 2003?
  


19          A.    All I could say is I don't
  


20   recall ever seeing one sitting here today.
  


21          Q.    Did you ever discuss a list
  


22   that might have existed in 2003?
  


23                 MR. ANESH: Note my objection.
  


24          A.    I'm not sure how to answer
  


25   that.  Discuss a list that might have
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 2   existed.
  


 3          Q.    Did Mike Meiresonne say I have
  


 4   a list of the documents even though you have
  


 5   not seen it?
  


 6                 MR. ANESH: Objection.
  


 7          A.    I don't recall that.
  


 8          Q.    I'm going to ask you not to use
  


 9   the term I don't recall that and the reason
  


10   I'll ask you --
  


11                 MR. ANESH: No, you're not
  


12          going to tell him how to answer.
  


13                 MR. BLUESTONE: Don't interrupt
  


14          me again.  You make an objection at
  


15          the end.
  


16          Q.    The reason I'll ask you not to
  


17   use that term is because it's euivocal.  It
  


18   can mean I don't know or I don't remember and
  


19   it can mean two different things at the same
  


20   time and it's not a helpful answer. It's your
  


21   choice what to answer and your counsel can
  


22   raise his hand to me in a gesture saying I
  


23   object and he may object very well, but the
  


24   truth is it doesn't help either of us to give
  


25   me an equivocal answer.  I'm going to ask you
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 2   if you remember I would appreciate a yes or
  


 3   no when it's possible.
  


 4          A.    I would like to consult my
  


 5   counsel as to whether I should abide by your
  


 6   request or not.
  


 7          Q.    Take as long as you wish.
  


 8                 MR. ANESH: Let's go outside.
  


 9          This is why it's taking a year and a
  


10          day.
  


11                 MR. BLUESTONE: No, it's not.
  


12                 MR. ANESH: Yes, it is.
  


13                 (Recess taken.)
  


14                 MR. ANESH: Go ahead.
  


15                 MR. BLUESTONE: X.
  


16                 (Plaintiff's Exhibit X,
  


17          Document, marked for Identification.)
  


18          Q.    Have you seen Exhibit X which
  


19   is now before you, sir, also marked Exhibit
  


20   39 on 3/1/11?
  


21          A.    I believe I have.
  


22          Q.    When was the first time that
  


23   you saw this, sir?
  


24          A.    Either in the -- either at the
  


25   deposition, my last deposition session or
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 2   perhaps in reviewing with counsel prior to
  


 3   deposition.
  


 4          Q.    You see the words just above
  


 5   the word thanks, anything else you can think
  


 6   of not --
  


 7                 MR. ANESH: It's not what it
  


 8          says.
  


 9          Q.    Anything else you could think
  


10   of or not to include, do you see those words?
  


11          A.    I see the words.
  


12          Q.    Did you have any conversations
  


13   with Mike Meiresonne in and about July 27,
  


14   2003 about the contents of the documents or
  


15   the volume of the documents to be produced at
  


16   the IQS offices?
  


17                 MR. ANESH: Note my objection.
  


18                 (Record read.)
  


19          A.    Given the time frame of your
  


20   question, I'm sure I would have somewhere in
  


21   that time frame had suggestions with Mike
  


22   about either or both of those subjects.
  


23          Q.    Do you know whether you
  


24   actually did?
  


25          A.    No.
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 2          Q.    Do you have any notes about any
  


 3   conversations on that topic?
  


 4          A.    No.
  


 5                 MR. BLUESTONE: Y.
  


 6                 (Plaintiff's Exhibit Y,
  


 7          Document, marked for Identification.)
  


 8          Q.    It's Exhibit Y marked 43
  


 9   previously.  Have you seen that Exhibit
  


10   before?
  


11                 MR. ANESH: It's Exhibit 43 on
  


12          3/1/11 and it's Exhibit Y on 3/7/11.
  


13                 For the record we'll identify
  


14          a letter from Quick Search from Neil
  


15          Miller dated December 9, '03.
  


16                 I want to identify it since I
  


17          don't have a copy.
  


18                 MR. BLUESTONE: The exhibit tab
  


19          does a fine job of it.
  


20          A.    Is there a pending question?
  


21          Q.    Have you seen that before?
  


22          A.    I don't recall it.
  


23          Q.    Do you know the name Sarah
  


24   Broene?
  


25          A.    I remember the name coming up
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 2   occasionally with Mike Meiresonne.
  


 3          Q.    Had you discussed Sarah Broene
  


 4   with him at or about the time of December 9,
  


 5   2003?
  


 6          A.    Somewhere along the line in
  


 7   discussing with Mike the spoliation motion
  


 8   which is this time frame I think her name
  


 9   came up as to whether she might have some
  


10   relevant information.  I don't recall the
  


11   specifics.
  


12          Q.    Did you ever speak with her
  


13   concerning any facts of the case?
  


14          A.    No, I don't believe I did.
  


15          Q.    Was an Affidavit obtained from
  


16   her concerning any of the facts of the case?
  


17          A.    I don't believe so.
  


18          Q.    Was an attempt to obtain an
  


19   Affidavit made from her to get one from her
  


20   -- was an attempt made to get one from her?
  


21          A.    I don't believe so.
  


22          Q.    Did you have a discussion with
  


23   Mr. Meiresonne about whether or not to get an
  


24   Affidavit from Sarah Broene?
  


25                 MR. ANESH: Objection.
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 2          A.    I don't recall.
  


 3          Q.    Did you ever determine through
  


 4   conversations with any person what
  


 5   information Sarah Broene might have which was
  


 6   relevant to the Thomas verses IQS case?
  


 7                 MR. ANESH: Objection.
  


 8          A.    I don't recall the specifics,
  


 9   but I'm sure I did.
  


10          Q.    Was Sarah Broene the editorial
  


11   manager of IQS?
  


12          A.    I don't recall at this point.
  


13          Q.    Did she have information
  


14   concerning whether or not websites or other
  


15   proprietary information was copied as a
  


16   matter of regular course at IQS?
  


17          A.    Could you read that back.
  


18                 (Record read.)
  


19                 MR. ANESH: Objection. How
  


20          would he know what information she
  


21          possessed?
  


22                 MR. BLUESTONE: That's one of
  


23          the facts of the case here.
  


24                 MR. ANESH: How would he know
  


25          what information she possessed?
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 2                 MR. BLUESTONE: By doing an
  


 3          investigation and speaking with
  


 4          people.  Make your objection.  Stop
  


 5          cuing him how to answer.
  


 6                 MR. ANESH: I'm not cuing him
  


 7          how to answer. You are asking him what
  


 8          someone else knew.
  


 9                 MR. BLUESTONE: Fine, just make
  


10          your objection.
  


11                 MR. ANESH: Objection.
  


12          A.    It's hard to answer the
  


13   question as you posed it.  My recollection of
  


14   Sarah Broene is that she was not involved in
  


15   the tossing of documents in 2001.  She was
  


16   hired after that point and she was not
  


17   employed, at least I don't believe she was
  


18   employed, at the time of the document review
  


19   that occurred in 2003, the project where Mr.
  


20   Meiresonne discarded documents.
  


21                 MR. BLUESTONE: Z.
  


22                 (Plaintiff's Exhibit Z,
  


23          E-Mails, marked for Identification.)
  


24          Q.    Sir, Exhibit Z is a three page
  


25   document that contains multiple e-mails.  I'd
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 2   like you to look at the first one which is
  


 3   dated July 27, 2003 at 13.46.11 hours.  Have
  


 4   you seen that first e-mail before?
  


 5          A.    Didn't you just show it to me?
  


 6          Q.    It's the same one, isn't it?
  


 7                 MR. ANESH: Yes.
  


 8          Q.    Looking at the next one on the
  


 9   first page dated 11 February 2006, 18.57.29,
  


10   have you seen that one before?
  


11          A.    I believe I have.
  


12          Q.    That one contains a reprint of
  


13   an earlier e-mail dated August 3, 2003?
  


14                 MR. ANESH: Note my objection.
  


15          Q.    That appears on this printout
  


16   in bold.  Have you seen that particular
  


17   e-mail which seems to be a reprint of an
  


18   August 3, 2003 e-mail?
  


19          A.    Just from looking at it I think
  


20   it may be a fax, not an e-mail, although it's
  


21   hard to be sure, the August 3, 2003 I'm
  


22   talking about now.
  


23          Q.    If it was a fax, have you seen
  


24   that?
  


25          A.    I believe I have.
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 2          Q.    Looking at the next e-mail
  


 3   which is dated 11 February 2006 at 15.59.16,
  


 4   did you write that e-mail?
  


 5          A.    I appear to have, yes.
  


 6          Q.    You see in the second paragraph
  


 7   the words I don't see a response that I made
  


 8   to your July 27, 2003 e-mail?
  


 9          A.    I see that.
  


10          Q.    Does that indicate to you that
  


11   at that time back in February 2006 you did
  


12   some sort of a search for whether or not
  


13   there was a response to the e-mail?
  


14          A.    For some kind of e-mail
  


15   response or a fax response, yes.
  


16          Q.    Do you have any particular
  


17   recollection of writing this e-mail?
  


18                 MR. ANESH: Which one?
  


19          Q.    The 11 February 2006 e-mail?
  


20          A.    In a general way yes because of
  


21   the storm situation.
  


22          Q.    There was a large snowstorm or
  


23   something?
  


24          A.    They were predicting one and
  


25   that's why I remember giving him my home
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 2   e-mail address and my home phone number
  


 3   because I was going to work from home rather
  


 4   than in the office.
  


 5          Q.    Back then you had the
  


 6   opportunity and the ability to search for
  


 7   e-mails and faxes that might have been
  


 8   responsive to his July 27, 2003 e-mail?
  


 9                 MR. ANESH: Note my objection.
  


10          A.    Yes.
  


11          Q.    What would you have searched at
  


12   that time, sir?
  


13          A.    I would have searched my
  


14   e-mails for that time period and I would have
  


15   looked at my written correspondence files.
  


16          Q.    Was it your practice back in
  


17   July of 2003 to read an e-mail and then
  


18   delete it?
  


19                 MR. ANESH: Note my objection.
  


20          A.    In general?
  


21          Q.    With regard to IQS?
  


22          A.    No, that would not have been my
  


23   practice to delete it right away.
  


24          Q.    What was your practice with
  


25   regard to e-mails at that time?
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 2          A.    My practice is other than for
  


 3   perhaps very short perfunctory e-mails about
  


 4   some topics my general practice was to retain
  


 5   e-mails until the conclusion of the case.
  


 6          Q.    How did you retain them; in
  


 7   electronic form?
  


 8          A.    I would just leave them on my
  


 9   in box and sent box.
  


10          Q.    In electronic form?
  


11          A.    Yes.  I also reprinted most
  


12   e-mails going or coming and put them in the
  


13   file.
  


14          Q.    In paper form?
  


15          A.    Yes.
  


16          Q.    Did you delete the e-mails from
  


17   the IQS case at some time?
  


18          A.    At some point later on, yes.
  


19          Q.    When, sir?
  


20          A.    When the representation ended.
  


21   Took up a lot of space in my boxes.
  


22          Q.    You did not archive them in any
  


23   fashion?
  


24          A.    We printed.  My practice is to
  


25   print out e-mails so they would have been in
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 2   my file.
  


 3          Q.    You did not archive them in
  


 4   digital format?
  


 5          A.    No.
  


 6          Q.    What did you do with the paper
  


 7   printed versions of those e-mails?
  


 8          A.    They should be in our
  


 9   correspondence files which eventually later
  


10   on were turned over to Mr. Meiresonne.
  


11          Q.    All of your correspondence
  


12   files?
  


13          A.    I believe so, yes.
  


14          Q.    You didn't maintain any copies
  


15   of the correspondence files?
  


16          A.    Correct.
  


17                 MR. BLUESTONE: AA.
  


18                 (Plaintiff's Exhibit AA,
  


19          Document, marked for Identification.)
  


20          Q.    This is a document that's Bates
  


21   marked Miller 03772.  It's dated 8/15/05.
  


22   Did you author this?
  


23          A.    I believe so.
  


24          Q.    How do you know that you
  


25   authored it?







314


  


 1                      MILLER
  


 2          A.    I see my name at the bottom and
  


 3   I was certainly in charge of the litigation.
  


 4          Q.    Do you recognize the format of
  


 5   the printout?
  


 6          A.    No.
  


 7          Q.    Was this an e-mail, a fax, a
  


 8   letter or something else?
  


 9          A.    It's not a letter for sure.
  


10   Whether it's an e-mail or just a document I
  


11   created, you know, typed up on my Word
  


12   Perfect and gave it to Preeti.
  


13          Q.    Who is Preeti?
  


14          A.    She was an associate we had for
  


15   a few months.
  


16          Q.    An attorney?
  


17          A.    She came right out of law
  


18   school and she had not been admitted to the
  


19   bar.
  


20          Q.    A law school graduate?
  


21          A.    Correct.
  


22          Q.    But not yet an attorney?
  


23          A.    Correct.
  


24          Q.    Solely because of bar
  


25   admission?
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 2          A.    Correct.
  


 3                 MR. BLUESTONE: Off the record.
  


 4                 (Discussion off the record.)
  


 5          Q.    What was the purpose of this
  


 6   letter, sir?
  


 7                 MR. ANESH: Note my objection
  


 8          to the form. He didn't say it was a
  


 9          letter.
  


10          Q.    What's the purpose of this
  


11   communication or writing?
  


12          A.    Thomas had started a second
  


13   action against IQS at some point in the
  


14   summer of '05.  We had to answer it and I
  


15   asked her to do some research.
  


16          Q.    I see that in the bottom
  


17   paragraph it says should you desire to use
  


18   Westlaw, do you see that?
  


19          A.    Yes.
  


20          Q.    Westlaw is computerized legal
  


21   research?
  


22          A.    Yes.
  


23          Q.    Did your office use Westlaw for
  


24   computerized legal research?
  


25          A.    Yes.
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 2          Q.    Did you maintain an account
  


 3   which categorized which work was done for
  


 4   which clients?
  


 5                 MR. ANESH: Note my objection
  


 6          to the form of the question; work or
  


 7          research?
  


 8                 MR. BLUESTONE: Research.
  


 9          Q.    Which computerized legal
  


10   research was performed for which particular
  


11   clients?
  


12          A.    I know when I go on to Westlaw
  


13   though I can't be sure at that time if it was
  


14   the same that they ask you to put in a client
  


15   ID and my general practice was to put one in.
  


16          Q.    Did you charge IQS for the
  


17   computerized legal research costs aside from
  


18   time, attorney time you needed to do the
  


19   research?
  


20          A.    No.
  


21          Q.    So there were no computerized
  


22   legal research charges to the client?
  


23          A.    There shouldn't be for any
  


24   reason.
  


25          Q.    At any time prior to August 1,
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 2   2003 did you send a letter to IQS that
  


 3   advised them of any obligation to put a hold
  


 4   on documents or to hold on to documents or to
  


 5   put aside documents for discovery purposes?
  


 6                 MR. ANESH: Note my objection.
  


 7          A.    To the best of my recollection,
  


 8   no.
  


 9          Q.    Did you make any effort to
  


10   identify persons who had created any
  


11   documents at IQS?
  


12          A.    Who created document --
  


13                 MR. ANESH: Note my objection.
  


14          A.    I'm not sure I understand what
  


15   you mean by created documents.
  


16          Q.    In the largest general sense,
  


17   any persons who were in existence who had
  


18   participated in the creation of documents,
  


19   making, writing, printing, creating?
  


20          A.    On a more general level
  


21   certainly preparing the automatic disclosures
  


22   at the outset of the discovery process I went
  


23   over, reviewed with Mr. Meiresonne every
  


24   person who was involved in, I don't know if I
  


25   would say a Thomas relationship or the
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 2   creation of websites and things like that so
  


 3   if that's what you mean by creating
  


 4   documents, I'm not sure.
  


 5          Q.    Did you determine at any time
  


 6   prior to August 1, 2003 the actual number of
  


 7   documents which were in existence and which
  


 8   were being presented to the Thomas plaintiffs
  


 9   for their review at the document production
  


10   at IQS offices?
  


11                 MR. ANESH: Can I have that
  


12          question read back.
  


13                 (Record read.)
  


14                 MR. ANESH: Note my objection
  


15          to the form of the question.  In
  


16          existence when?
  


17          Q.    Prior to August 1st?
  


18                 MR. ANESH: Note my objection.
  


19          I don't understand. You can answer.
  


20          A.    The actual number, no.
  


21          Q.    Do you even know the number of
  


22   boxes of documents that were being presented
  


23   at the IQS document production?
  


24                 MR. ANESH: Note my objection.
  


25          A.    You say boxes.  I don't believe
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 2   they were being produced in box form.  There
  


 3   were advertiser files that were being
  


 4   produced. There were other records being
  


 5   produced.  I don't believe it was being
  


 6   produced or I don't recall whether or not
  


 7   they were being produced in box form.
  


 8          Q.    Did you discuss with anybody at
  


 9   IQS the contents of the files, folders,
  


10   boxes, filing cabinet, drawers or other
  


11   recepticles for the documents that were being
  


12   produced at the document production?
  


13                 MR. ANESH: Objection to form
  


14          and objection asked and answered.
  


15          A.    I'm sure I did.
  


16          Q.    Did you determine whether there
  


17   were any privileged documents therein?
  


18          A.    I certainly discussed with Mike
  


19   on a general level what the contents would be
  


20   and there were as far as I knew advertiser
  


21   files would not contain any attorney/client
  


22   communications.
  


23          Q.    Did you know whether or not
  


24   there were any privileged documents within
  


25   those files whether they should have been
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 2   there or they should not have been there?
  


 3                 MR. ANESH: Objection to form.
  


 4          A.    Since I did not personally
  


 5   review the files, I cannot tell you if a
  


 6   privileged document was in there.
  


 7          Q.    Did you issue any instructions
  


 8   to IQS, Mike Meiresonne or to anyone else
  


 9   concerning review of the documents before the
  


10   production?
  


11          A.    I don't recall that.
  


12          Q.    Is it that you don't recall it
  


13   because it didn't happen and you don't
  


14   remember it not happening or is it that you
  


15   don't remember whether you did it or not;
  


16   that's the problem I have with I don't recall
  


17   that?
  


18                 MR. ANESH: Objection.
  


19          A.    To the best of my recollection
  


20   I don't recall.
  


21          Q.    Thank you.  Do you know of any
  


22   documents at all in which you directed or
  


23   gave instructions to IQS on a review of the
  


24   documents before the production?
  


25                 MR. ANESH: Note my objection
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 2          to the form.
  


 3          A.    Could you read it back to me.
  


 4                 (Record read.)
  


 5                 MR. ANESH: Objection.
  


 6          A.    If you are referring to the
  


 7   production in August?
  


 8          Q.    That's the production I'm
  


 9   referring to, yes.
  


10          A.    Then the answer is no, I don't
  


11   recall any such thing.
  


12          Q.    Do you know of any such
  


13   documents is what my question really is, not
  


14   whether you recall them or not?
  


15          A.    I don't know of any such
  


16   documents.
  


17          Q.    Do you know of any documents in
  


18   which IQS was giving guidelines on which
  


19   documents were to be produced in August?
  


20                 MR. ANESH: Note my objection
  


21          to the form of the question.
  


22          A.    Could you read it back, please.
  


23                 (Record read.)
  


24          A.    You showed me a couple of
  


25   e-mails, but I don't think those were
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 2   instructions.
  


 3          Q.    My question is do you know of
  


 4   any --
  


 5          A.    I don't know of any, but I'm
  


 6   trying to remember the documents you just
  


 7   showed me there.
  


 8          Q.    Assuming -- we'll take your
  


 9   answer as except for those documents which
  


10   might have been marked as exhibits already,
  


11   do you know of any other documents?
  


12          A.    No.
  


13          Q.    Did you have any phone
  


14   conversations during the month of July 2003
  


15   with Mike Meiresonne about which documents to
  


16   produce at the document production?
  


17                 MR. ANESH: Note my objection
  


18          to the form of the question.
  


19          A.    I'm sure I did.
  


20          Q.    Do you have any notes
  


21   concerning those phone conversations?
  


22          A.    No.
  


23          Q.    Do you have any bills
  


24   concerning those phone conversations?
  


25          A.    My time records might show if I
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 2   spoke with Mr. Meiresonne about document
  


 3   production.
  


 4          Q.    Do you know?
  


 5          A.    I'd have to look at my time
  


 6   records.
  


 7          Q.    I'm saying do you know as you
  


 8   sit here today?  Without looking at a
  


 9   document to refresh your recollection do you
  


10   know of any?
  


11                 MR. ANESH: Note my objection.
  


12          A.    I assume because I know I had
  


13   conversations with him about document
  


14   production in the time frame I would assume
  


15   my time records would reflect that I did.  Do
  


16   I know that they do, I would have to look at
  


17   them.  I assume that that would be there.
  


18          Q.    Did you discuss the issue of
  


19   privileged documents with Mike Meiresonne
  


20   prior to the August document production?
  


21                 MR. ANESH: You keep asking
  


22          about privileged documents. There's no
  


23          allegation here that he --
  


24                 MR. BLUESTONE: Don't clog my
  


25          record.
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 2                 MR. ANESH: Clog your record.
  


 3          You are taking too much time on
  


 4          irrelevant matters.
  


 5                 MR. BLUESTONE: Mark.
  


 6                 MR. ANESH: Objection.
  


 7                 MR. BLUESTONE: Thank you.
  


 8          A.    I don't recall.
  


 9          Q.    Did you discuss the concept of
  


10   work product with him?
  


11                 MR. ANESH: Same objection.
  


12                 MR. BLUESTONE: Thank you.
  


13          A.    At any time or in that time
  


14   period?
  


15          Q.    Same time period?
  


16          A.    I don't recall.
  


17          Q.    Do you know as you sit here
  


18   today approximately how many documents were
  


19   produced at the production?
  


20                 MR. ANESH: Asked and answered.
  


21          A.    In terms of specific number,
  


22   no.  I know there were a lot -- a large
  


23   volume of documents produced.  I don't know
  


24   the number.
  


25          Q.    Have you ever handled a case
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 2   with so many documents before that date?
  


 3                 MR. ANESH: Note my objection.
  


 4          A.    Since I don't know the number,
  


 5   I can't put that in context.
  


 6          Q.    Was there a particular reason
  


 7   why you did not review the documents?
  


 8                 MR. ANESH: Note my objection.
  


 9          Asked and answered.
  


10                 MR. BLUESTONE: Thank you.
  


11          A.    It made no sense -- talking to
  


12   Mike, it made no sense for me to come out
  


13   there to look at them. The large part of the
  


14   production was the advertiser files. We had a
  


15   confidentiality stip in place which is what
  


16   we wanted to do before we produced documents
  


17   in Michigan and our thought was let them --
  


18   there will probably be a lot of stuff that
  


19   will be largely irrelevant, let them look at
  


20   whatever they want and the exact volume was
  


21   really not a large concern.
  


22          Q.    In July of 2003 how many
  


23   attorneys were working in your office?
  


24          A.    Three.
  


25          Q.    The three partners?
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 2          A.    Correct.
  


 3          Q.    Any paralegals with paralegal
  


 4   credentials?
  


 5          A.    Not with paralegal credentials.
  


 6          Q.    Any legal assistants with any
  


 7   kind of particular credentials?
  


 8          A.    I don't know what you mean by
  


 9   particular credentials.
  


10          Q.    I believe there's legal
  


11   assistant credentials in which you could get
  


12   a degree.
  


13          A.    I don't believe there's anyone
  


14   who had formal training.
  


15          Q.    Do you have any employees who
  


16   were serving in those capacities without
  


17   those particular credentials?
  


18          A.    Yes.
  


19          Q.    How many?
  


20          A.    One.
  


21          Q.    What was that person's name?
  


22          A.    Bonnie Siegel.
  


23          Q.    Ms. Siegel was working in July
  


24   of 2003?
  


25          A.    I'm almost positive, yes.
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 2          Q.    Does she work there today?
  


 3          A.    Yes.
  


 4          Q.    What kind of work was she doing
  


 5   in 2003?
  


 6          A.    She does a lot of different
  


 7   things.  She will act as a secretary at
  


 8   times.  I know for transactions she will
  


 9   often assist in putting the documentation
  


10   together for closings and the like and
  


11   contracts and the like.
  


12          Q.    This was back in 2003?
  


13          A.    Yes.  She will provide any
  


14   assistance anyone requests on litigation
  


15   tracking down phone numbers, tracking down
  


16   documents.  She will do those kinds of tasks,
  


17   not necessarily formal paralegal tasks.
  


18          Q.    The reason why I ask about 2003
  


19   is you are using a present tense verb and we
  


20   are talking about 2003.  You said she will,
  


21   do you mean she would then?
  


22          A.    Same then as now.
  


23                 MR. ANESH: What's the
  


24          relevancy if she didn't work on this
  


25          case?
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 2                 MR. BLUESTONE: The relevancy
  


 3          is why didn't she work on the case
  


 4          obviously, Mr. Anesh.
  


 5                 MR. ANESH: What?
  


 6                 MR. BLUESTONE: Why didn't
  


 7          anyone go there and do the job, that's
  


 8          the relevancy.
  


 9                 MR. ANESH: Because he didn't
  


10          want to pay for it.
  


11                 MR. BLUESTONE: If you say so.
  


12          Maybe your client didn't want to
  


13          bother doing it.
  


14                 MR. ANESH: Really?  Do you
  


15          know a lawyer that doesn't want to go
  


16          any place not to get paid?
  


17                 MR. BLUESTONE: I do, yes.
  


18                 MR. ANESH: You do?
  


19                 MR. BLUESTONE: Yes, sir.
  


20                 MR. ANESH: Even if he had gone
  


21          there, the documents were already --
  


22                 MR. BLUESTONE: Is this going
  


23          on the record?  Strike that from the
  


24          record and don't make me pay for your
  


25          musings.
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 2          Q.    Eventually a spoliation motion
  


 3   was made?
  


 4          A.    Yes.
  


 5          Q.    Give me your best understanding
  


 6   today of what the nature of the spoliation
  


 7   motion was when it was made?
  


 8          A.    The spoliation motion contended
  


 9   that all sorts of documents had been
  


10   discarded in the run up to the August 2003
  


11   document production.  There had been I'll say
  


12   a week long project and Lisa Dokter provided
  


13   an Affidavit to Thomas saying that all sorts
  


14   of documents had been discarded and had been
  


15   reviewed and discarded in the week prior to
  


16   the document production in August 2003.
  


17                 MR. ANESH: You done?
  


18                 THE WITNESS:  Yeah.
  


19                 MR. ANESH: Go ahead, I'm
  


20          sorry.
  


21          Q.    The spoliation motion was made
  


22   on paper?
  


23          A.    Yes.
  


24          Q.    Was your receipt of the motion
  


25   itself your first understanding that there
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 2   was a spoliation motion to be made or did you
  


 3   have any conversations with plaintiff's
  


 4   counsel prior to their making a paper motion?
  


 5          A.    I don't recall any conversation
  


 6   -- the answer is no, to the best of my
  


 7   recollection there were no conversations with
  


 8   plaintiff's counsel prior to when the
  


 9   spoliation motion was made.
  


10          Q.    So the spoliation motion came
  


11   into your office on paper or did it come in
  


12   through electronic filing?
  


13          A.    This was not an electronically
  


14   filed case.  What I don't recall is whether
  


15   there was a telephone call or telephone
  


16   message left by plaintiff's counsel about it.
  


17   I seem to recall even though I didn't get it
  


18   in time a message had been left about an
  


19   Order to Show Cause and whether I wanted to
  


20   appear or was going to appear on it the
  


21   following morning, but by the time I got it I
  


22   think the appearance had happened.
  


23          Q.    Did you have a conversation
  


24   with your client about the motion when you
  


25   learned about it?
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 2          A.    I'm sure I did.
  


 3          Q.    At that moment --
  


 4                 MR. ANESH: What moment;
  


 5          conversation, receipt?
  


 6                 MR. BLUESTONE: Let me finish
  


 7          the sentence, Mark, before you break
  


 8          in.  I was going to say at that moment
  


 9          when you spoke to your client for the
  


10          first time about the motion.
  


11                 MR. ANESH: Stand corrected.
  


12          Q.    Did you have any discussion
  


13   about whether documents had been discarded?
  


14          A.    I don't recall if it was in the
  


15   first conversation or the second, but some
  


16   time very soon thereafter, yes.
  


17          Q.    Let's take the time period from
  


18   when you first learned about the motion to
  


19   when you put in whatever opposition papers
  


20   you eventually put in, this is the time
  


21   period we're talking about now, learning
  


22   about it to putting in your opposition
  


23   papers. Did you have conversations with your
  


24   client about the nature of the documents
  


25   which were presented to the Thomas
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 2   plaintiffs?
  


 3          A.    Yes.
  


 4          Q.    Was your client able to state
  


 5   the numbers of documents that were presented
  


 6   to the Thomas plaintiffs?
  


 7          A.    I believe he did.
  


 8          Q.    Did he have a list of the
  


 9   documents which were presented to the Thomas
  


10   plaintiffs?
  


11          A.    Not that I recall seeing.
  


12          Q.    Have you ever seen a list of
  


13   the documents which were presented to the
  


14   Thomas plaintiffs?
  


15                 MR. ANESH: Objection, asked
  


16          and answered.
  


17          A.    Not that I recall seeing.
  


18                 (Recess taken.)
  


19          Q.    What relief did the spoliation
  


20   motion seek?
  


21          A.    I think it certainly sought to
  


22   strike his pleadings.  It may have also asked
  


23   for alternative leave if they did not get
  


24   that.
  


25          Q.    When you say strike his
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 2   pleadings, could you be a little more
  


 3   specific?
  


 4          A.    Striking the pleadings of
  


 5   Industrial Quick Search, I think it's
  


 6   Meiresonne & Associates and Mike Meiresonne.
  


 7          Q.    That would be both the Answer
  


 8   and the Counterclaims?
  


 9          A.    And the Third Party Complaint,
  


10   yes.
  


11          Q.    Tell me what effect striking
  


12   the answer of IQS, Meiresonne & Associates,
  


13   Michael Meiresonne and John Does 1 through 5
  


14   would have had at that time?
  


15                 MR. ANESH: Note my objection,
  


16          calls for a legal conclusion. Over my
  


17          objection you can answer.
  


18          A.    It means the Complaint at that
  


19   point would be unopposed and the plaintiff
  


20   could get damages on the causes of action in
  


21   the Complaint.  It meant the counterclaims
  


22   would be stricken, there could be no recovery
  


23   on them and the third party -- the
  


24   affirmative claims in the Third Party
  


25   Complaints could no longer be pursued.
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 2          Q.    Could the defendants litigate
  


 3   over the amount of damages after the striking
  


 4   of their Answer?
  


 5                 MR. ANESH: Same objection.
  


 6          A.    In my opinion, yes.
  


 7          Q.    Would it be fair to say that
  


 8   the striking of an Answer in that situation
  


 9   would have meant that they had to admit
  


10   liability, but could still argue over the
  


11   amount or existence of damages?
  


12                MR. ANESH: Same objection.
  


13          A.    I would not say admit
  


14   liability, but they could not contest it.
  


15          Q.    They could not contest
  


16   liability, but they could argue about the
  


17   existence or amount of damages?
  


18          A.    Yes.
  


19          Q.    Had you previous to the
  


20   spoliation motion being made performed any
  


21   legal research on the issues of copyright
  


22   infringement in this case?
  


23                 MR. ANESH: Can I have the
  


24          question read back.
  


25                 (Record read.)
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 2          A.    Yes.
  


 3          Q.    Tell me what legal research you
  


 4   yourself performed?
  


 5          A.    I personally performed?
  


 6          Q.    You yourself.
  


 7          A.    Early on in the representation,
  


 8   I can't remember exactly how early, I had
  


 9   gotten some case sites from a Michigan firm
  


10   that had done some research on Mike's behalf.
  


11   I remember reading those cases, doing
  


12   research, going past that research to look at
  


13   the law in copyright infringement and me
  


14   personally I remember hiring a Hofstra law
  


15   student to also do some research. Then I
  


16   looked at the cases he came up with and did a
  


17   little further research based on his
  


18   research.
  


19          Q.    Was that Keith Shafer?
  


20          A.    That's correct.
  


21          Q.    You say you hired a Mr. Shafer
  


22   to do research.  Is Exhibit H from your first
  


23   deposition some of the fruits of that
  


24   research?
  


25                 MR. ANESH: Can you hold off a
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 2          second, please, so I can get my copy
  


 3          of the exhibit.  I want to read my
  


 4          own.  It's right here.
  


 5          A.    Yes.
  


 6          Q.    Okay, thank you.  You said that
  


 7   you spoke with a person from the Michigan law
  


 8   firm?
  


 9          A.    There was a Michigan law firm
  


10   that had done some research for Mr.
  


11   Meiresonne.
  


12          Q.    Is Exhibit I a response to that
  


13   request for information?
  


14          A.    I'm trying to follow the e-mail
  


15   chain here.  This doesn't look like at least
  


16   the first couple of pages are dated prior to
  


17   our representation.  I'm looking later on in
  


18   Exhibit I specifically on the fourth page and
  


19   this seems to be the case I mentioned getting
  


20   some case citations, starting on the fourth
  


21   page appears to be an e-mail to me with those
  


22   case citations.
  


23          Q.    Thank you.  Is Exhibit J which
  


24   I'm showing you now further fruit of Mr.
  


25   Shafer's research?
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 2                 MR. ANESH: Note my objection
  


 3          to the form of the question. I don't
  


 4          know what means further fruit.
  


 5                 MR. BLUESTONE: I refer you to
  


 6          Wong Sung verses US, Mr. Anesh.
  


 7          A.    Yes.
  


 8                MR. BLUESTONE: I highly
  


 9          recommend you read the case for the
  


10          answer to your question.
  


11          A.    The answer is yes.
  


12          Q.    What were the copyright
  


13   infringement claims against IQS based on and
  


14   by that I mean what documents were said to
  


15   have been copied or used or infringed upon?
  


16          A.    As I recall sitting here today
  


17   the works infringed upon were allegedly the
  


18   Thomas register itself and the descriptions
  


19   of companies contained in there, the
  


20   selection, coordination and arrangement were
  


21   alleged to have been copied and there was
  


22   this document written by a fellow named John
  


23   Gennero which was also the subject of a
  


24   copyright infringement claim.
  


25          Q.    At any time during the time
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 2   period we're talking about, making the motion
  


 3   to your opposition papers, did you discuss
  


 4   potential damages with your client?
  


 5          A.    I don't recall.
  


 6          Q.    Did you have conversations with
  


 7   your client at all during that time period?
  


 8                 MR. ANESH: Objection, asked
  


 9          and answered.
  


10          A.    Yes.
  


11          Q.    Tell me what subjects you
  


12   remember, not subjects you assume, but what
  


13   subjects you remember being discussed with
  


14   him during that time period?
  


15          A.    Our focus was as to what the
  


16   Lisa Dokter Affidavit or declaration was all
  


17   about and it quickly became apparent to us
  


18   that many of the documents that Lisa Dokter
  


19   said had been discarded in '03 in fact had
  


20   been discarded in '01 when they were
  


21   rewriting the websites and I think this came
  


22   up the last time I testified, but it was very
  


23   clear that in 2001 Mr. Meiresonne and his
  


24   staff when they were rewriting the company
  


25   descriptions on the websites threw out all
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 2   the printouts that they had had in their
  


 3   files. They could not have been thrown out in
  


 4   2003 if they were thrown out in 2001 so we
  


 5   were certainly attacking that.  We had a lot
  


 6   of discussions on that subject.  We had a lot
  


 7   of discussions on that subject.  We had a lot
  


 8   of discussions as to exactly what kind of
  


 9   discarding did take place in 2003 prior to
  


10   the August document production.  Trying to
  


11   think of main topics. That was our main focus
  


12   by far were those two topics what got thrown
  


13   out in 2001 and I remember we discussed Jenny
  


14   Mortensen and we tracked her down at that
  


15   point an ex IQS employee or Mr. Meiresonne
  


16   tracked her down, someone tracked her down, I
  


17   spoke with her, I got a declaration from her
  


18   and we she confirmed that in 2001, maybe the
  


19   beginning of 2002 as they were rewriting
  


20   websites, documents concerning the website's
  


21   original content were discarded then, but it
  


22   was pre-litigation and Mr. Meiresonne and I
  


23   discussed at length that we were better off
  


24   putting the focus on the destruction in 2001
  


25   than in 2003 because it was prior to
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 2   litigation and I think Mr. Meiresonne even
  


 3   said that the majority, I think we put in the
  


 4   declaration what the percentage was, of
  


 5   websites that were rewritten by the time they
  


 6   got a cease and desist letter.
  


 7          Q.    Was it your position that there
  


 8   was a legal difference between documents
  


 9   which were destroyed in 2001 verses documents
  


10   which might have been destroyed during the
  


11   on-going litigation?
  


12                 MR. ANESH: Objection to the
  


13          form of the question.
  


14          A.    Short answer is to some degree.
  


15   It's never good to throw out documents at any
  


16   time.  Certainly prior to the cease and
  


17   desist letter you are on stronger legal
  


18   ground than after a cease and desist letter,
  


19   but certainly there would be ramifications
  


20   for Mr. Meiresonne and IQS for destroying
  


21   documents even after the cease and desist
  


22   letter.  We could not change that.  It
  


23   happened, so be it, but it was still
  


24   pre-litigation.  We thought the penalties
  


25   might be significantly less, but it doesn't
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 2   get around the fact that there were documents
  


 3   also discarded in 2003.
  


 4          Q.    During that period of time
  


 5   again did you discuss finding Ms. Broene with
  


 6   Mr. Meiresonne?
  


 7          A.    I think I answered that
  


 8   previously.  I know we discussed Mr. Broene.
  


 9          Q.    I'm talking about a discreet
  


10   period of time now, not in general ever?
  


11          A.    We discussed Ms. Broene.
  


12   Whether we discussed tracking her down or
  


13   what the substance of what she might have to
  


14   offer, I don't recall which of those.
  


15          Q.    Do you have any notes at all
  


16   about any of the conversations, discussions,
  


17   analyses that took place during this time
  


18   period from the filing of the motion to your
  


19   opposition papers?
  


20          A.    I don't have any such files.
  


21                 MR. BLUESTONE: BB.
  


22                 (Plaintiff's Exhibit BB,
  


23          Document, marked for Identification.)
  


24          Q.    Sir, you are looking through
  


25   BB.  Have you seen this previously?
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 2          A.    Not in this format.  I have
  


 3   seen the document, but not in this format.
  


 4          Q.    I will represent to you that, I
  


 5   should not represent, but I believe that this
  


 6   format occurred when it was changed from Word
  


 7   to PDF and I believe that you have equal
  


 8   signs instead of apostrophes as a result.
  


 9          A.    That was one of the clues that
  


10   I had not seen it in this format.
  


11          Q.    This is the format that I have
  


12   it in and this is the format that was
  


13   produced by your attorney at 01023 through
  


14   01042.  Have you seen this before in probably
  


15   the more correct format?
  


16          A.    Yes.
  


17          Q.    Was this authored by your law
  


18   firm?
  


19          A.    Yes.
  


20          Q.    Turning to page 2 it says at
  


21   the beginning of the page the accompanying
  


22   declarations of defendants Michael
  


23   Meiresonne, Lindsey Babcock, Nicole Parker
  


24   and Jenny Mortensen not only contradict Ms.
  


25   Dokter's and then it goes on.  Were those all







343


  


 1                      MILLER
  


 2   included?
  


 3                 MR. ANESH: Were they what?
  


 4                 MR. BLUESTONE: All included.
  


 5                 MR. ANESH: In what?
  


 6                 MR. BLUESTONE: With the memo
  


 7          that went to the court.
  


 8                 MR. ANESH: When you say all
  


 9          included, with the motion?
  


10          Q.    Were they exhibits to your
  


11   opposition papers to the motions?
  


12          A.    I don't know if I would call
  


13   them exhibits. We certainly submitted the
  


14   declarations to the court in our opposition
  


15   to the motion.
  


16          Q.    They were included with your
  


17   motion practice?
  


18                 MR. ANESH: I thought they were
  


19          included in the memo.
  


20          A.    I don't know if they were
  


21   physically attached to the Memorandum of Law.
  


22          Q.    Who was it that interviewed the
  


23   persons for whom a declaration was prepared?
  


24                 MR. ANESH: Note my objection
  


25          to the form of the question.
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 2          A.    I certainly personally spoke
  


 3   with each of these people listed on page 2.
  


 4   They also may have had conversations among
  


 5   themselves, but I spoke to each of these
  


 6   people.
  


 7          Q.    Who authored their
  


 8   declarations?
  


 9          A.    I did.
  


10          Q.    Personally or through somebody
  


11   in your firm?
  


12          A.    Personally.
  


13          Q.    Did you personally gather the
  


14   information necessary to author the
  


15   declarations?
  


16                 MR. ANESH: Note my objection
  


17          to the form of the question.
  


18          A.    For the most part, yes. There
  


19   may have been conversations among themselves
  


20   that either Mr. Meiresonne or Ms. Parker
  


21   relayed to me.
  


22          Q.    You gathered the information
  


23   either directly from the people or from other
  


24   sources, but you personally gathered it all?
  


25          A.    Yes.
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 2          Q.    So anything that you authored
  


 3   you based upon information that you gathered?
  


 4          A.    You keep saying I gathered.  I
  


 5   may have gathered it from Mr. Meiresonne who
  


 6   gathered it from Lindsey Babcock or Jenny
  


 7   Mortensen, but from that sense yes.
  


 8          Q.    Were you joined in the
  


 9   authorship of the declarations by anyone in
  


10   the firm?
  


11          A.    No.
  


12          Q.    Did you work solely on this
  


13   stuff?
  


14                 MR. ANESH: Note my objection
  


15          to the form.
  


16          Q.    The reason I ask that is
  


17   because I see that Mr. Rosado has some time
  


18   records and I'm trying to determine if he
  


19   participated here?
  


20          A.    His participation was that
  


21   after I drafted all the papers he reviewed
  


22   them, made whatever suggestions he made.  I
  


23   don't recall what they were at this point and
  


24   then I either adopted his suggestions or
  


25   rejected them as we saw fit and then it went
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 2   out to the court.
  


 3          Q.    Would it be fair to say that he
  


 4   worked mostly as an editor of the papers?
  


 5                 MR. ANESH: Note my objection.
  


 6          Q.    And you worked as an author of
  


 7   the papers?
  


 8                 MR. ANESH: Note my objection
  


 9          to the form of the question.  He
  


10          didn't say he worked as an editor.
  


11          A.    I certainly did all the
  


12   drafting.  Did he edit, he reviewed them.  I
  


13   can't be sure if he made one change to it.
  


14   He may have, but I just don't recall at this
  


15   point.
  


16          Q.    Did Lindsey Babcock give you
  


17   any information about what documents were at
  


18   the IQS offices at the beginning of June 2003
  


19   and which documents remained still in
  


20   existence at the IQS offices as of July 29,
  


21   2003?
  


22                 MR. ANESH: Can I have that
  


23          read back before you answer, please.
  


24                 (Record read.)
  


25          A.    I don't recall using those
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 2   particular -- that particular time frame June
  


 3   2003 and July 29.
  


 4          Q.    Are you familiar with what's
  


 5   come to be called Project Ajax?
  


 6          A.    I remember being educated about
  


 7   it at the time, but I'm not sure if I was
  


 8   educated about it in the time frame of the
  


 9   spoliation motion or I think it came up
  


10   before then, but it may have also come up at
  


11   spoliation, I'm not sure.
  


12          Q.    Was work performed on the IQS
  


13   documents in the month prior to the document
  


14   production?
  


15                 MR. ANESH: Note my objection,
  


16          work performed?
  


17                 MR. BLUESTONE: I'm trying to
  


18          go from the general to the specific.
  


19                 MR. ANESH: I don't know what
  


20          you mean by work performed or by who
  


21          so I have to object.
  


22          Q.    Was it alleged that documents
  


23   were discarded during the month prior to the
  


24   document production at the IQS offices?
  


25          A.    Yes.
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 2          Q.    I'll call the activity of
  


 3   organizing, putting into shape or otherwise
  


 4   working on the files as working on the files,
  


 5   that's what I'm going to call it for the
  


 6   purposes of this deposition.
  


 7                 MR. ANESH: I don't understand
  


 8          it.  You just asked if there were any
  


 9          allegations that --
  


10                 MR. BLUESTONE: This doesn't
  


11          refer to the prior question.
  


12                 MR. ANESH: It's very difficult
  


13          to separate what you're talking about,
  


14          I'm sorry.
  


15                 MR. BLUESTONE: You have to
  


16          listen more carefully.
  


17                 MR. ANESH: I'm listening as
  


18          carefully as I can.
  


19                 MR. BLUESTONE: Don't encumber
  


20          my record anymore, please.
  


21                 MR. ANESH: What are you
  


22          referring to?
  


23          Q.    Was Project Ajax another name
  


24   for the work that was being performed on the
  


25   files in the month prior to the document
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 2   production?
  


 3                 MR. ANESH: Note my objection.
  


 4          A.    Not as you -- from what I was
  


 5   told by Mr. Meiresonne and others not as you
  


 6   defined working on the files.
  


 7          Q.    What was Mr. Meiresonne's
  


 8   position as to what went on with the files in
  


 9   the month prior to the document production?
  


10          A.    You keep using that time frame
  


11   the month prior.  The discarding of documents
  


12   was basically done the week prior to the
  


13   production of documents in August 2003 that
  


14   was the basis for the motion.  I can only
  


15   tell you what was set forth in the
  


16   declaration was my understanding of what had
  


17   happened.
  


18          Q.    What was Mr. Meiresonne's
  


19   position as to what happened?
  


20          A.    As I recall you could look at
  


21   his declaration.  Sitting here today as I
  


22   recall it is he had seen that the reverse
  


23   side of some paper had been used by his staff
  


24   to print documents out on so in other words
  


25   if his staff was going to print something off
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 2   the computer, they took eight-and-a-half by
  


 3   11 paper that was in the recycle bin that had
  


 4   something on one side and used the other side
  


 5   of the paper to print it.  His position was
  


 6   that he took a look at the files somewhere
  


 7   around a week prior to the production, saw
  


 8   that he had a lot of personal information
  


 9   that was on the other side of a paper in the
  


10   files so initially it started out, this was
  


11   according to him, he wanted to start out by
  


12   in effect producing only the relevant side
  


13   and not his personal information that was on
  


14   the other side.
  


15                According to Mr. Meiresonne and
  


16   I believe Ms. Parker, Ms. Parker said gee, as
  


17   long as we are going through the files, let's
  


18   clean out a lot of other stuff that's in the
  


19   files that's completely irrelevant and just
  


20   takes up a lot of space. Mr. Meiresonne's
  


21   position, but it was not believed by the
  


22   court, was that the review process that took
  


23   place was effectively to not produce the side
  


24   that had the personal information, but the
  


25   copy of the side that did and to clean out
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 2   those files the way Ms. Parker had suggested
  


 3   doing with a lot of ranking reports and other
  


 4   kinds of documents that to Mr. Meiresonne had
  


 5   no bearing on the lawsuit, but I didn't know
  


 6   this at the time it happened.
  


 7          Q.    What was it that you didn't
  


 8   know at the time it happened?
  


 9          A.    That this review process had
  


10   even taken place.  I did not know at the time
  


11   until the spoliation motion came in that
  


12   there was personal information on one side
  


13   and other information relevant to the
  


14   advertiser file on the other side.  I did not
  


15   know that they were discarding any kind of
  


16   documents whatsoever.
  


17          Q.    During the week prior to the
  


18   document production, did you have any
  


19   conversations with Mr. Meiresonne about
  


20   getting ready for the document production?
  


21                 MR. ANESH: Objection, asked
  


22          and answered.
  


23          A.    I believe I did.
  


24          Q.    Do you remember the sum and
  


25   substance of those particular conversations?
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 2          A.    No.
  


 3          Q.    Do you have any notes about
  


 4   those particular conversations?
  


 5          A.    No.
  


 6          Q.    Did the subject of those
  


 7   conversations ever become written about in
  


 8   e-mails between you and Mr. Meiresonne
  


 9   thereafter?
  


10          A.    Thereafter, I don't know what
  


11   you mean by thereafter.
  


12          Q.    Did later e-mails between you
  


13   and Mr. Meiresonne contain references to any
  


14   conversations which took place during that
  


15   week's time?
  


16                 MR. ANESH: Note my objection.
  


17          A.    I don't recall whether any ones
  


18   you showed me today refer to conversations.
  


19          Q.    Do you remember any that
  


20   specifically do?
  


21          A.    Sitting here today I don't
  


22   recall.
  


23          Q.    Do you remember any letters
  


24   that refer to those conversations?
  


25          A.    I don't recall.
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 2          Q.    Did you set forth the position
  


 3   in this Memorandum of Law as to the validity
  


 4   of Thomas' claims for violation of copyright?
  


 5                 MR. ANESH: Note my objection.
  


 6          A.    Can I review it?
  


 7          Q.    Please do.
  


 8          A.    I see reference to the
  


 9   copyright issues on the bottom of page 18 and
  


10   top of page 19 of Exhibit BB.
  


11          Q.    As of the date of this
  


12   memorandum, we'll call it the date you filed
  


13   it, did you have an opinion as to the value
  


14   of the Thomas claims?
  


15                 MR. ANESH: Note my objection.
  


16          You can answer.
  


17          A.    I don't believe I formed any
  


18   opinion as to the value of Thomas' copyright
  


19   claims at that point.
  


20          Q.    Did you thereafter perform
  


21   legal research for use in formulating an
  


22   opinion on the value of the Thomas claims?
  


23                 MR. ANESH: At any time?
  


24                 MR. BLUESTONE: At any time.
  


25          A.    Yes.
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 2          Q.    We'll limit it for the moment
  


 3   up until the date of the settlement between
  


 4   IQS and Thomas.  Tell me what legal research
  


 5   you performed between the date of the
  


 6   memorandum and the date of the settlement
  


 7   which was relative to determining the value
  


 8   of the Thomas claims?
  


 9                 MR. ANESH: Note my objection
  


10          to the form.
  


11          A.    I can't tell you when I first
  


12   researched those questions, but certainly
  


13   before the settlement when we were
  


14   negotiating with Thomas as about to be paid
  


15   on the settlement, I formed an opinion on
  


16   that issue.
  


17          Q.    What legal research did you
  


18   perform to help you form that opinion is my
  


19   question?
  


20                 MR. ANESH: What legal
  


21          research?
  


22                 MR. BLUESTONE: I asked if he
  


23          did any legal research.
  


24                 MR. ANESH: Note my objection.
  


25          A.    I can't put the time frame on
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 2   it.  I certainly looked at the statute and
  


 3   willful infringement.  I know I had to
  


 4   research how many infringements occurred and
  


 5   that would go towards forming my opinion as
  


 6   to what the exposure was for damages.
  


 7   Certainly the right to attorney's fees was --
  


 8   again from the face of the statute the right
  


 9   to attorney's fees would be there.  I think
  


10   that covers your question.
  


11          Q.    Do you have any way of knowing
  


12   whether this was the final memo which was
  


13   submitted to the court notwithstanding the
  


14   formatting errors in this particular version?
  


15          A.    I don't recall sitting here now
  


16   what was submitted immediately prior to the
  


17   spoliation hearing.  There probably -- my
  


18   memory is that there were findings of fact,
  


19   proposed findings of facts and conclusions of
  


20   law that were submitted at that time.
  


21          Q.    Prior to testimony?
  


22          A.    I believe so, but that's on
  


23   memory.
  


24          Q.    Do you know if this Memorandum
  


25   of Law was submitted prior to testimony or
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 2   post testimony?
  


 3          A.    Referring to Exhibit BB?
  


 4          Q.    BB?
  


 5          A.    Well long before testimony.
  


 6          Q.    This is prior to the hearing?
  


 7          A.    This is long prior to the
  


 8   actual testimony.
  


 9                 THE WITNESS:  Off the record.
  


10                 (Discussion off the record.)
  


11                 MR. BLUESTONE: CC.
  


12                 (Plaintiff's Exhibit CC,
  


13          Document, marked for Identification.)
  


14          Q.    Exhibit CC is a document that
  


15   is Bates marked Miller 01120 through Miller
  


16   1134.  Have you seen this before, sir?
  


17          A.    As with the last document the
  


18   format doesn't look the same, but I prepared
  


19   defendant's proposed findings of facts and
  


20   conclusions of law and this appears to be
  


21   them even though it's printed out in a
  


22   different format.
  


23          Q.    This was prepared before any
  


24   testimony was taken?
  


25          A.    Yes.
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 2          Q.    Did you prepare this document,
  


 3   sir?
  


 4          A.    Yes.
  


 5          Q.    Personally?
  


 6          A.    Yes.
  


 7          Q.    Did Mr. Rosado also look at it
  


 8   for comments?
  


 9          A.    I don't recall.
  


10                 MR. BLUESTONE: DD.
  


11                 (Plaintiff's Exhibit DD,
  


12          Document, marked for Identification.)
  


13          Q.    Sir, I'm showing you a six page
  


14   document?
  


15          A.    Mine is five.
  


16                 MR. ANESH: Mine is five.
  


17          Q.    I stand corrected, a five page
  


18   document marked DD with the word closing at
  


19   the top.  Have you seen this document before,
  


20   sir?
  


21          A.    Yes.
  


22          Q.    Is this a draft proposed
  


23   closing that you were to make at the hearing?
  


24          A.    Yes.
  


25          Q.    Did you send this to the client
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 2   for comments?
  


 3          A.    I don't recall.
  


 4          Q.    Do you recognize the
  


 5   handwriting on the document?
  


 6          A.    Yes.
  


 7          Q.    Whose handwriting is that?
  


 8          A.    Mine.  First page, third page
  


 9   is mine, fourth page is mine.
  


10          Q.    Was there any issue of the
  


11   validity of the copyright claims taken up at
  


12   the hearing?
  


13          A.    I'm not sure what you mean by
  


14   taken up at the hearing.
  


15          Q.    Let me rephrase it.  Was it the
  


16   subject of any testimony?
  


17          A.    It came up in argument between
  


18   the attorneys as I recall or colloquy and I
  


19   do recall that when Mr. Meiresonne was
  


20   examined by Mr. Rittinger he was questioned I
  


21   think over my objection as to the underlying
  


22   matters and the fact and the copying that
  


23   took place in 2001.
  


24          Q.    As distinguished from what
  


25   particular acts were undertaken by an
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 2   individual, was there any issue as to the
  


 3   validity of the copyright infringement claims
  


 4   themselves that was subject to the testimony
  


 5   at the hearing?
  


 6                 MR. ANESH: Objection to the
  


 7          form of the question.
  


 8          A.    I'm not sure how you separate
  


 9   out the validity of the claims themselves
  


10   verses testimony about them.  I recall -- I
  


11   guess the transcript would bear me out one
  


12   way or the other that I did argue in effect
  


13   even as one possible sanction if the court
  


14   wanted to find that the copying took place
  


15   and leave us to our legal arguments as to
  


16   whether or not that was infringement, without
  


17   having read the transcript at all, lately
  


18   anyway, I think that did come up.
  


19                 MR. BLUESTONE: EE.
  


20                 (Plaintiff's Exhibit EE,
  


21          Letter, marked for Identification.)
  


22          Q.    EE is a five page letter
  


23   bearing Bates mark Miller 00896 through
  


24   00900.  Is this a letter that you authored,
  


25   sir?
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 2          A.    Appears to be a copy. Again,
  


 3   I'm not sure I saw it quite in this format
  


 4   printing, but otherwise it appears to be a
  


 5   letter I did write to the court.
  


 6          Q.    This would have been a letter
  


 7   that when sent out would have had a law firm
  


 8   letterhead on it?
  


 9          A.    Yes.
  


10          Q.    Did the judge ever take action
  


11   with regard to your letter and the January
  


12   27, 2004 letter from plaintiff's attorneys?
  


13                 MR. ANESH: Note my objection
  


14          to the form of the question.  How
  


15          would he know what the judge did in
  


16          response to this?
  


17          Q.    Wrote a note, wrote a docket
  


18   entry, wrote a letter saying I'm going to
  


19   look at them, I'm not going to look at them
  


20   or something else?
  


21                 MR. ANESH: Note my objection.
  


22          You can answer.
  


23          A.    I don't recall any response.
  


24          Q.    When you authored this, did you
  


25   deliver it by overnight mail to the court and
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 2   send it to plaintiff's attorneys?
  


 3          A.    As it says by overnight mail I
  


 4   assume it was delivered that way.
  


 5          Q.    Do you have any particular
  


 6   memory?
  


 7          A.    No.
  


 8                 MR. BLUESTONE: FF.
  


 9                 (Plaintiff's Exhibit FF,
  


10          Document, marked for Identification.)
  


11          Q.    FF is a document that bears
  


12   Bates mark 1209 through 1220.  It also seems
  


13   to have a fax line or several fax lines at
  


14   the top.  Do you recognize this document?
  


15          A.    Yes.
  


16          Q.    What do you recognize it to be,
  


17   sir?
  


18          A.    Judge Owens' findings of fact
  


19   and conclusions of law.
  


20          Q.    Did you receive this from
  


21   Satterlee Stephens?
  


22          A.    I believe so.  I think I got it
  


23   from them before we got the court's -- got it
  


24   from the court.
  


25          Q.    What action if any did you take







362


  


 1                      MILLER
  


 2   with regard to the receipt of these findings
  


 3   of facts and conclusions of law vis-a-vis
  


 4   discussions with your client?
  


 5          A.    I'm sure I would have forwarded
  


 6   it to my client and discussed it with him.
  


 7          Q.    Do you remember?
  


 8          A.    I definitely recall discussing
  


 9   this document with Mr. Meiresonne.
  


10          Q.    Do you recall the specific
  


11   first conversation?
  


12          A.    No.
  


13          Q.    Do you recall the number of
  


14   specific conversations you had with him?
  


15          A.    No.
  


16          Q.    You remember having
  


17   conversations with him concerning it, yes?
  


18          A.    Yes.
  


19          Q.    More than one?
  


20          A.    Yes.
  


21          Q.    Number of conversations?
  


22          A.    Quite a number.
  


23                 MR. BLUESTONE: GG.
  


24                 (Plaintiff's Exhibit GG,
  


25          Letter, marked for Identification.)
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 2          Q.    GG is a letter dated August 3,
  


 3   2006 on your letterhead.  It doesn't have a
  


 4   signature on it.  Do you remember preparing
  


 5   this letter, sir?
  


 6          A.    I don't recall preparing it.
  


 7          Q.    Any reason to believe that you
  


 8   did not send this off to the client with a
  


 9   copy of the findings of fact?
  


10          A.    No.
  


11          Q.    By Judge Owens' decision which
  


12   is the term you use here, you are referring
  


13   to the findings of fact and conclusions of
  


14   law?
  


15          A.    Yes.
  


16          Q.    Had you formulated any opinions
  


17   as of that date as to the values of claims
  


18   made in the case?
  


19          A.    I'm not certain.  I seem to
  


20   recall that at some prior point and I don't
  


21   recall exactly when we discussed making a
  


22   settlement offer to Thomas and assuming that
  


23   that happened I would have at least done
  


24   something to form an opinion as to the value
  


25   of the claims.
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 2          Q.    Judge Owens directed that a
  


 3   hearing be held on damages in his findings of
  


 4   fact and conclusions of law?
  


 5                 MR. ANESH: Objection to the
  


 6          form of the question.  I think it's
  


 7          damages and monetary sanctions so I'm
  


 8          objecting to the form of the question.
  


 9                 MR. BLUESTONE: You really
  


10          don't need to cue the witness as to
  


11          what to say.
  


12                 MR. ANESH: I'm not cuing him.
  


13                 MR. BLUESTONE: You are.  Make
  


14          your objection.
  


15                 MR. ANESH: Objection.
  


16                 MR. BLUESTONE: Thank you.
  


17          Q.    Did he call for a damages
  


18   hearing, sir?
  


19          A.    Yes.
  


20          Q.    Do you remember what date of
  


21   the damages hearing was to be?
  


22          A.    Yes, because it was September
  


23   11th and it was the fifth year anniversary
  


24   unfortunately of those tragic events.
  


25          Q.    As a result did you write a
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 2   memo to your client discussing potential
  


 3   damages?
  


 4          A.    Yes.
  


 5                 MR. BLUESTONE: HH.
  


 6                 (Plaintiff's Exhibit HH,
  


 7          Document, marked for Identification.)
  


 8          Q.    Is this a document that you
  


 9   prepared, sir?
  


10          A.    It appears to be, yes.
  


11          Q.    It says from Neil Miller?
  


12          A.    Yes, I remember preparing the
  


13   document.
  


14          Q.    It's Bates marked Miller 764
  


15   through 769; is that correct, sir?
  


16          A.    Yes.
  


17          Q.    What is your understanding of
  


18   the statutory damages for copyright
  


19   infringement back in 2006?
  


20          A.    My understanding is set forth
  


21   here in light of Justice Owens' decision
  


22   there was going to be a willful infringement
  


23   and it could be up to $150,000 for willful
  


24   infringment.
  


25          Q.    That was a single element of
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 2   $150,000 or was it $150,000 for each of
  


 3   multiple infringements?
  


 4          A.    For each work that is
  


 5   infringed.  I believe it was my -- I'm not
  


 6   sure if it was here, I said the court should
  


 7   find there was only one work that was
  


 8   infringed.
  


 9          Q.    Does this memo correctly set
  


10   forth your understanding of potential damages
  


11   facing IQS back on August 11, 2006?
  


12          A.    I would have to read the whole
  


13   thing to be certain of that, but it should
  


14   summarize certainly most of my opinions as to
  


15   what the damages would be, but there were
  


16   wild card elements. The biggest wild card was
  


17   what punitive damages might get imposed.
  


18          Q.    Did you discuss punitive
  


19   damages?
  


20          A.    I would have to read it
  


21   through.
  


22          Q.    Please take the chance to look
  


23   at it.
  


24                 MR. ANESH: Can I point it out
  


25          to move it along?
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 2                 MR. BLUESTONE: Sure.
  


 3                 MR. ANESH: Go to the last
  


 4          page.
  


 5          A.    I see the reference on the last
  


 6   page.  I see two places on the last page.
  


 7          Q.    Okay.  Did you calculate that
  


 8   the potential damages could yield a total of
  


 9   with $1,420,000 in your last paragraph?
  


10                 MR. ANESH: Note my objection
  


11          to the form of the question.
  


12          A.    I don't think that's a fair way
  


13   to characterize what I wrote here.
  


14          Q.    Did you write the words putting
  


15   aside the discount for present value, this
  


16   would yield a total package of $1,420,000?
  


17                 MR. ANESH: Where are you
  


18          reading from?
  


19                 MR. BLUESTONE: The third line
  


20          from the bottom on page 6, did I read
  


21          it correctly?
  


22                 MR. ANESH: Yeah.  I just
  


23          didn't know where you were reading
  


24          from.
  


25          A.    I would have to refamiliarize
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 2   myself with what comes right before that as
  


 3   to whether I was saying that was total -- I
  


 4   see.
  


 5          Q.    I'm not asking you for your --
  


 6                 MR. ANESH: Let him finish.
  


 7          A.    You asked a specific question
  


 8   about whether I thought the damages were a
  


 9   certain thing.
  


10                 MR. ANESH: Please let him
  


11          finish.
  


12                 MR. BLUESTONE: He's ruminating
  


13          about a question that was not asked.
  


14                 MR. ANESH: I know about
  


15          ruminating, but let him finish his
  


16          answer.
  


17                 MR. BLUESTONE: He was not
  


18          answering anything.  He was simply
  


19          ruminating.
  


20                 THE WITNESS: Let's hear the
  


21          question back.
  


22                 (Record read.)
  


23                 MR. ANESH: I made an objection
  


24          saying the document speaks for itself.
  


25                 MR. BLUESTONE: Good and the
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 2          answer is yes or no.
  


 3          A.    Those words do appear there and
  


 4   I wrote them.
  


 5          Q.    Did you make any revisions to
  


 6   this particular memorandum after August 11.
  


 7   2006?
  


 8                 MR. ANESH: Note my objection.
  


 9          A.    I don't recall doing a specific
  


10   amendment to this memorandum.
  


11          Q.    Did you change your opinion
  


12   about the types of damages or the statutory
  


13   bases for damages after August 11, 2006?
  


14                 MR. ANESH: Same objection.
  


15          A.    Change my opinion.
  


16          Q.    If you don't mind, don't speak
  


17   out loud, just think to yourself.
  


18          A.    Could you break the question
  


19   up, there were two different parts to it?
  


20                 MR. BLUESTONE: Ask the
  


21          question again.
  


22                 (Record read.)
  


23                 MR. ANESH: Same objection.
  


24          A.    I believe the answer is no.
  


25                 MR. BLUESTONE: II.
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 2                 (Plaintiff's Exhibit II,
  


 3          Letter, marked for Identification.)
  


 4          Q.    Looking at Exhibit II which is
  


 5   970 through 972, this is a letter that you
  


 6   authored, sir?
  


 7          A.    Yes.
  


 8          Q.    Can you tell me where --
  


 9          A.    Let me backtrack a second.  I
  


10   authored this letter.  There may have been
  


11   portions of this either authored or at least
  


12   pursuant to suggestions of an attorney in
  


13   Michigan Mike had brought in at that point.
  


14          Q.    Did you use his words or did
  


15   you use his concepts?
  


16          A.    That's what I don't recall.
  


17          Q.    Understood.  Do you believe
  


18   that the date of August 15, 2006 is correct?
  


19          A.    I have no reason to disbelieve
  


20   it.
  


21          Q.    Did this letter constitute a
  


22   settlement offer?
  


23          A.    Yes.
  


24          Q.    Did defendants respond to this
  


25   letter?
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 2          A.    Yes.
  


 3          Q.    How did they respond, sir?
  


 4          A.    I don't recall if it was verbal
  


 5   or in writing.
  


 6          Q.    What was the sum and substance
  


 7   of their response?
  


 8          A.    I don't know if it was in
  


 9   response to this particular letter, but
  


10   eventually they responded with a number that
  


11   was much, much, much, much higher.
  


12                 MR. BLUESTONE: JJ.
  


13                 (Plaintiff's Exhibit JJ,
  


14          Settlement Agreement, marked for
  


15          Identification.)
  


16          Q.    JJ is a document which is
  


17   entitled settlement agreement and is 3984
  


18   through 3993.  Have you seen this before,
  


19   sir?
  


20          A.    Yes.
  


21          Q.    Is this the final signed
  


22   version of the settlement agreement between
  


23   Thomas and IQS?
  


24          A.    It appears to be.
  


25          Q.    Was this negotiated by you on
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 2   behalf of IQS?
  


 3          A.    For the most part yes.  The
  


 4   attorney in Michigan I think his name was AJ
  


 5   Birkbeck, he was in on my conversations with
  


 6   Mr. Rittinger so I'm not sure how I could
  


 7   break down whether I did the sole
  


 8   negotiations or not.
  


 9          Q.    What did you understand the
  


10   subject matter of the arbitration set forth
  


11   in point 2 was to be?
  


12          A.    Whether the final damages would
  


13   be $2.5 million or $3 million or 3 million
  


14   20,000.
  


15          Q.    What did you understand the
  


16   basis for a decision between the two was to
  


17   depend on?
  


18                 MR. ANESH: Note my objection.
  


19                 MR. BLUESTONE: Withdrawn.
  


20          Q.    How was the arbitrator to use a
  


21   particular standard to decide whether to
  


22   award the $520,000 or not, what did it depend
  


23   on?
  


24                 MR. ANESH: Note my objection
  


25          to the form of the question.







373


  


 1                      MILLER
  


 2          A.    Evidence was to be put before
  


 3   the arbitrator as to what the total damages
  


 4   were and the arbitrator was to choose one of
  


 5   two numbers 3 million or 2,500,000, what
  


 6   would be the better representation of
  


 7   damages.
  


 8          Q.    Of damages that were due to
  


 9   Thomas based on the total amount of statutory
  


10   damages or attorney's fees or some other --
  


11          A.    Everything.
  


12          Q.    -- basis?
  


13          A.    Everything.  Statutory claims,
  


14   common law claims, punitive damages,
  


15   attorney's fees, everything.
  


16          Q.    Did you participate in the
  


17   arbitration?
  


18          A.    Yes.
  


19          Q.    Was the participation in the
  


20   arbitration the last acts that you undertook
  


21   for the client?
  


22          A.    I believe so.  I think after
  


23   the decision came in on the arbitration
  


24   that's when our representation ended.
  


25                 MR. BLUESTONE: I'm going to
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 2          take five minutes.
  


 3                 (Recess taken.)
  


 4                 MR. BLUESTONE: KK.
  


 5                 (Plaintiff's Exhibit KK,
  


 6          Document, marked for Identification.)
  


 7          Q.    Take a look at KK, please.  Can
  


 8   you explain the format of your billings to
  


 9   me; typically is a cover sheet sent to the
  


10   client along with specific time records or is
  


11   it just a cover sheet sent or something else?
  


12          A.    This was prepared by Mr.
  


13   Rosado.  This is his typical form where he
  


14   would send -- he would enclose the time
  


15   sheets behind it and then do a summary on a
  


16   page.  I have seen his bills.
  


17          Q.    Did Mr. Rosado send all the
  


18   bills in the IQS case?
  


19          A.    I'm pretty sure, yes.
  


20          Q.    Do you remember sending any
  


21   bills yourself?
  


22          A.    No.
  


23          Q.    Looking at KK, this is a letter
  


24   that's dated April 2, 2004, Miller 000001
  


25   through 36.
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 2                 MR. ANESH: Four zeros.
  


 3          Q.    Have you seen this document
  


 4   before?
  


 5          A.    I'm not certain I have.
  


 6          Q.    N-A-M stands for you?
  


 7          A.    Yes.
  


 8          Q.    If you look at page one of the
  


 9   time sheets that's page 2 Bates marked, tell
  


10   me as an example when you say review Mike's
  


11   fax T/C Mike re fax letter to Fowler, what
  


12   does review Mike's fax mean when you write it
  


13   in a billing entry like this; does it mean
  


14   you read it, does it mean you copied it and
  


15   gave it to an associate or whatever?
  


16          A.    I didn't give it to an
  


17   associate.  I certainly read it.
  


18          Q.    Would you normally take notes
  


19   about a fax?  Would you make notes on the
  


20   fax, would you do something else?
  


21                 MR. ANESH: Note my objection.
  


22          What does that have to do with billing
  


23          records?
  


24                 MR. BLUESTONE: I'm trying to
  


25          understand how to read what the
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 2          billing records mean.  That's why I'm
  


 3          asking for a few basic definitions.
  


 4          A.    I would never put in my billing
  


 5   records made notes on a fax if that's what
  


 6   your question is.
  


 7          Q.    Would that be part of your time
  


 8   in doing that?
  


 9          A.    If I did put notes on a fax,
  


10   yes, it would be.
  


11          Q.    If you put notes on a fax and
  


12   you billed the client for the time, would you
  


13   make a notation about that?
  


14          A.    I'm sorry?
  


15                 MR. ANESH: Objection, asked
  


16          and answered. He said no.
  


17          A.    I don't quite understand that.
  


18          Q.    For example, you billed one
  


19   hour of time for the events of reviewing a
  


20   fax, making a telephone call concerning the
  


21   fax and writing a letter to someone, correct?
  


22          A.    Correct.
  


23          Q.    If part of that work had been
  


24   making notes on the fax, would you have noted
  


25   that if it was part of the one hour's time?
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 2                 MR. ANESH: Objection.
  


 3          A.    I would not have noted it in my
  


 4   billing records.
  


 5          Q.    This Exhibit KK starts with
  


 6   times from August 4, 2003 and goes through
  


 7   times on March 31, 2004.  Would it have been
  


 8   your firm's practice for this to be inclusive
  


 9   of all the time that you spent on this case
  


10   between those two dates?
  


11          A.    Yes, with the exception that
  


12   sometimes when at least for me personally
  


13   sometimes when I have a quick conversation
  


14   about something or some short amount of time
  


15   I may not always put it down.
  


16          Q.    Some things you don't bill for?
  


17          A.    I may neglect to put it down,
  


18   yes.
  


19          Q.    Was there a schedule upon which
  


20   you billed this particular client?
  


21                 MR. ANESH: Note my objection.
  


22          A.    I don't know.
  


23                 MR. ANESH: He didn't bill the
  


24          client.
  


25          Q.    Did you see the bills before
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 2   they went out?
  


 3          A.    No.
  


 4          Q.    Did you check the bills for
  


 5   accuracy with regard to your own billing
  


 6   times?
  


 7          A.    I believe the answer is no if I
  


 8   understand you correctly.
  


 9          Q.    Tell me how a billing entry was
  


10   made in your office at that time?
  


11          A.    I can only speak for me.
  


12          Q.    That's what I'm saying.
  


13          A.    You said in my office.  For me
  


14   I would generally at the time I performed
  


15   services I would go into Amicus Attorney,
  


16   click on the matter, the files, hit new for
  


17   new entry if it was a new day's billing, I
  


18   would put N-A-M in and I would describe the
  


19   services.  If I went back later the same day,
  


20   instead of hitting new, I would edit the
  


21   entry to go back in later the same if I went
  


22   back in.
  


23          Q.    So you attempted to develop one
  


24   entry for every day that you made an entry?
  


25   You didn't want multiple entries for one day?
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 2                 MR. ANESH: Note my objection.
  


 3          A.    On the whole, that's correct.
  


 4          Q.    Did you in any way check for
  


 5   the accuracy of your entries whether they
  


 6   were printed on a piece of paper and sent to
  


 7   a client?
  


 8                 MR. ANESH: Objection, asked
  


 9          and answered.
  


10          A.    No, not for Chris.  If I did
  


11   the billing on one of my clients, then I
  


12   would print it out and I would probably take
  


13   a look at it.
  


14          Q.    So now if you would turn to
  


15   page 00003 and look at the September 17,
  


16   2003 entry, can you tell me what the sum and
  


17   substance of your conversation with Mike re
  


18   strategy on depositions was?
  


19          A.    Just viewing this record I
  


20   don't recall.
  


21          Q.    Is there any document within
  


22   your files that would help you remember what
  


23   you talked about that day?
  


24          A.    If there was something in our
  


25   files by that day where we determined with
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 2   plaintiff's counsel the order of depositions,
  


 3   Mike was deposed first which was in mid
  


 4   October, but I can't tell you there is a
  


 5   document in my file that would explain this
  


 6   any further.
  


 7          Q.    Let me break it down a little
  


 8   bit.  Do you know of any documents in your
  


 9   file that would explain it in any fashion?
  


10          A.    No.
  


11          Q.    Turning to page 06, if you look
  


12   at the entry for October 20, 2003, you see
  


13   where it says review fax from Mike T/C Mike
  


14   re fax settlement position TC Rittinger re
  


15   his settlement overture.  What settlement
  


16   overture was made October 20, 2003?
  


17          A.    There was an overture made not
  


18   concerning payment of money or maybe there
  


19   was a very small part of it.  I believe it
  


20   was about the possibility of Thomas buying
  


21   out IQS in some form or fashion or getting a
  


22   percentage of IQS.
  


23          Q.    Whose overture; was it theirs
  


24   or yours?
  


25          A.    Theirs.







381


  


 1                      MILLER
  


 2          Q.    Did it come in the form of a
  


 3   conversation or writing?
  


 4          A.    I believe it came up in a
  


 5   conversation and at Mr. Meiresonne's
  


 6   deposition.
  


 7          Q.    Off the record conversation at
  


 8   the deposition?
  


 9          A.    Yes.
  


10                 MR. ANESH: Note my objection.
  


11          What means off the record?
  


12                 MR. BLUESTONE: Not taken down
  


13          by the stenographic person.
  


14          A.    I don't believe it was taken
  


15   down.  It could have been immediately after.
  


16          Q.    What was the sum and substance
  


17   of your conversation with Mr. Meiresonne
  


18   concerning the settlement position on October
  


19   20, 2003?
  


20          A.    I don't recall that particular
  


21   day's discussions with Mike.  I can only
  


22   recall in general position.
  


23          Q.    Any notes on your specific
  


24   conversations that day?
  


25          A.    I don't recall.
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 2          Q.    Any follow up letter concerning
  


 3   your specific conversation that day?
  


 4          A.    I don't recall.
  


 5          Q.    If you look at the October 21st
  


 6   entry you see a telephone call. T-C is always
  


 7   telephone call on these bills?
  


 8          A.    Yes.
  


 9          Q.    Telephone call Doug Siegel re
  


10   joint copywrites and works for hire, research
  


11   re joint copyrights works for hire and
  


12   collective works.  Does this refer to one of
  


13   the two exhibits we looked at today, Siegel
  


14   drafts of the Siegel memos?
  


15          A.    I believe the Siegel memo or
  


16   e-mail was considerably earlier, but it
  


17   doesn't mean I didn't use them as a resource
  


18   at some subsequent point.
  


19          Q.    What was the sum and substance
  


20   of your telephone call that day?
  


21          A.    I don't recall.
  


22          Q.    Take a look at October 29,
  


23   2003, you had a conversation concerning
  


24   settlement possibilities with Mike?
  


25          A.    That's what it says.
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 2          Q.    This is still before the
  


 3   spoliation motion was served upon you; is
  


 4   that right?
  


 5          A.    Yes.
  


 6          Q.    It was after the document
  


 7   production?
  


 8          A.    Yes.
  


 9          Q.    Had you had any notice by that
  


10   date October 28 or 29, 2003 that there was an
  


11   issue of spoliation to be raised by the
  


12   Thomas plaintiffs?
  


13                 MR. ANESH: Objection, asked
  


14          and answered.  You can answer.
  


15          A.    Not that I recall.  Sorry, to
  


16   the best of my recollection, no.
  


17          Q.    What was the sum and substance
  


18   of your discussion on settlement
  


19   possibilities that day?
  


20          A.    Again, I cannot point to the
  


21   discussion that took place on that day. I can
  


22   only tell you in general what the discussions
  


23   were.
  


24          Q.    Any notes on that conversation?
  


25          A.    I don't know of any.
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 2          Q.    Any follow up letters on that
  


 3   conversation?
  


 4          A.    I don't recall.
  


 5          Q.    November 3rd entry, next page,
  


 6   again, Mike re settlement. Could you tell me
  


 7   the sum and substance of that conversation?
  


 8          A.    I don't recall that particular
  


 9   conversation.
  


10          Q.    Any notes about that
  


11   conversation?
  


12          A.    I don't recall any.
  


13          Q.    Do you remember what the
  


14   party's positions or overtures or offerings
  


15   or stated settlement positions were on that
  


16   day?
  


17          A.    On that particular day?
  


18          Q.    Yes, sir.
  


19          A.    I don't recall that particular
  


20   day.
  


21          Q.    Would you turn to page 10.
  


22   Take a minute if you need to look at the page
  


23   before, but is this Friday, December 5, 2003
  


24   entry TCS which means telephone call with
  


25   Rittinger Mike re Plaintiff's Order to Show
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 2   Cause. Is this your first notice of the
  


 3   spoliation Order to Show Cause?
  


 4                 MR. ANESH: If you recall.
  


 5          A.    I don't recall.
  


 6          Q.    Do you have any entries that
  


 7   precede this that deal with an Order to Show
  


 8   Cause or spoliation motion?
  


 9          A.    I don't see any references to
  


10   it.
  


11          Q.    Did the spoliation motion
  


12   contain the Dokter Affidavit?
  


13          A.    Yes.
  


14          Q.    Was it the Dokter Affidavit
  


15   upon which the spoliation motion was at least
  


16   in part based?
  


17          A.    Yes.
  


18          Q.    Did you discuss the Dokter
  


19   Affidavit with Mike in the days that followed
  


20   the receipt of the spoliation motion?
  


21          A.    I'm sure I did.
  


22                 MR. BLUESTONE: LL.
  


23                 (Plaintiff's Exhibit LL,
  


24          Document, marked for Identification.)
  


25          Q.    LL is an Exhibit Bates marked
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 2   00022 through 35.  Have you seen this
  


 3   document before, sir?
  


 4          A.    I don't recall.
  


 5          Q.    The line that says total amount
  


 6   remitted, does that indicate how much money
  


 7   had been paid by the client to your law
  


 8   office by that date?
  


 9          A.    I would assume it does.
  


10                 MR. ANESH: We don't want you
  


11          to assume. Either you know or you
  


12          don't know.
  


13          A.    I don't know.
  


14                 MR. ANESH: Do not guess and do
  


15          not assume.
  


16          A.    I don't know.
  


17          Q.    Can you explain what partial
  


18   refund of retainer is?
  


19                 MR. ANESH: If you know.
  


20          A.    I don't know how that's being
  


21   used here.
  


22          Q.    Who would know the answer to
  


23   that question?
  


24          A.    Mr. Rosado.
  


25          Q.    The fees and expenses bill
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 2   through March 31, 2006, that's a number
  


 3   that's already been billed and paid?
  


 4                 MR. ANESH: Note my objection.
  


 5          Do you know?
  


 6          Q.    Do you know?
  


 7          A.    No, I don't know.
  


 8          Q.    Mr. Rosado does know the answer
  


 9   to these questions?
  


10                 MR. ANESH: I don't think he
  


11          knows what Mr. Rosado knows.
  


12          Q.    Is Mr. Rosado the person at
  


13   your firm who prepared this bill?
  


14          A.    Yes.
  


15          Q.    Do you recognize his signature?
  


16          A.    Yes.
  


17          Q.    Is that his signature at the
  


18   bottom?
  


19          A.    Yes.
  


20          Q.    As far as you know is he the
  


21   person at your law firm who would understand
  


22   how to explain the answers to my questions
  


23   concerning this particular bill?
  


24          A.    If anyone would know, he would.
  


25          Q.    This bill concerns dates from
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 2   April 2006 if you will examine --
  


 3          A.    2007.
  


 4          Q.    2006.
  


 5          A.    I'm sorry, going back.
  


 6          Q.    Through March 28, 2007; is that
  


 7   correct, sir?
  


 8          A.    Appears to be.
  


 9                 MR. BLUESTONE: MM.
  


10                 (Plaintiff's Exhibit MM,
  


11          Document, marked for Identification.)
  


12          Q.    This is a September 4, 2007
  


13   bill, sir; is that correct?
  


14          A.    Yes.
  


15          Q.    Have you seen this before?
  


16          A.    I don't recall.
  


17          Q.    This doesn't have a signature
  


18   on the bottom, but would this also have been
  


19   prepared by Mr. Rosado?
  


20          A.    I believe so.
  


21          Q.    Is that indicated to you
  


22   because the billing sheet page 0051 is a
  


23   Chris Rosado printout?
  


24          A.    I know Chris handled all the
  


25   billing on this matter.
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 2          Q.    This relates to work done in
  


 3   August of 2007?
  


 4          A.    Yes.
  


 5                 MR. BLUESTONE: NN.
  


 6                 (Plaintiff's Exhibit NN,
  


 7          Document, marked for Identification.)
  


 8          Q.    NN is a document comprised of
  


 9   two pages 00048 and 49.  Is this a bill dated
  


10   October 1, 2007?
  


11          A.    Appears to be.
  


12          Q.    Is this also prepared by Chris
  


13   Rosado?
  


14          A.    I presume so.
  


15          Q.    Does this also reflect work
  


16   done on September 4, 2007?
  


17          A.    Yes.
  


18          Q.    Is this the last entry for work
  


19   that was performed by your law office?
  


20          A.    I don't know.
  


21          Q.    Would Mr. Rosado know by
  


22   checking this against his own records?
  


23                 MR. ANESH: Objection. I don't
  


24          know how he knows what someone else
  


25          would know.
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 1                      MILLER
  


 2          Q.    Does your law firm maintain
  


 3   billing records for this client still?
  


 4          A.    Yes, we could look on Amicus to
  


 5   see if it's the last entry.
  


 6          Q.    Mr. Rosado or someone else from
  


 7   your law firm could compare the date
  


 8   September 7, 2007 and determine if that's the
  


 9   last entry that was made for billing with
  


10   regard to this client?
  


11          A.    Yes.
  


12                 MR. ANESH: You could do it by
  


13          interrogatory too, couldn't you?
  


14          Never mind.
  


15                 MR. BLUESTONE: This is Exhibit
  


16          OO and it consists of Miller 0052
  


17          through 55122.
  


18                 (Plaintiff's Exhibit OO,
  


19          Document, marked for Identification.)
  


20                 MR. ANESH: Note for the record
  


21          that the copies are cut off.
  


22          A.    I see 54, half a number.
  


23                 MR. ANESH: These are right.
  


24          These are wrong.
  


25          Q.    Sir, if you would turn to page
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 1                      MILLER
  


 2   55.  That is half an entry, it actually
  


 3   carries over from the prior page, Monday,
  


 4   April 21, 2003 entry.
  


 5          A.    Okay.
  


 6          Q.    That's half an entry, the first
  


 7   one, right?
  


 8          A.    Yes.
  


 9          Q.    It carries over from the page
  


10   before?
  


11          A.    Yes.
  


12          Q.    It says telephone call to Doug
  


13   Siegel re intellectual property issues. Do
  


14   you remember what was discussed in that
  


15   telephone call?
  


16          A.    Other than generally the
  


17   intellectual property issues, no.
  


18          Q.    Any notes about that?
  


19          A.    No.
  


20          Q.    Turning to page 57 looking at
  


21   the Monday, June 16th entry, it says
  


22   conference with K Shafer.  What does K stand
  


23   for?
  


24          A.    Keith.
  


25          Q.    Re research results to date.
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 1                      MILLER
  


 2   What research would that have been, sir?
  


 3          A.    The research I asked him to do
  


 4   in connection with the case mostly in the
  


 5   copyright area.
  


 6          Q.    Did you review materials that
  


 7   day, do you remember?
  


 8          A.    I don't recall.
  


 9          Q.    Any notes about your work that
  


10   day?
  


11          A.    No.
  


12          Q.    It also says telephone call to
  


13   Mike re discovery strategy.  What discovery
  


14   strategy were you discussing with Mike that
  


15   day?
  


16          A.    I don't recall.
  


17          Q.    Any notes about that?
  


18          A.    Not that I'm aware of.
  


19          Q.    On June 25, 2003 this says --
  


20                 MR. ANESH: Page 58?
  


21          Q.    Yes, sir.  Telephone call to
  


22   Fowler, production of documents.  Who is
  


23   Fowler?
  


24          A.    Mark Fowler was an attorney at
  


25   Satterlee Stephens.
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 1                      MILLER
  


 2          Q.    Attorneys for plaintiff Thomas?
  


 3          A.    Yes.
  


 4          Q.    What documents and what
  


 5   production were you discussing; were you
  


 6   discussing IQS's production to Thomas or
  


 7   Thomas' production to IQS?
  


 8          A.    Given that it was Mark Fowler
  


 9   I'm fairly certain it was Thomas' production
  


10   to IQS.
  


11          Q.    Did they divide the work in
  


12   some fashion that it gives you that
  


13   impression?
  


14                 MR. ANESH: Note my objection
  


15          to form.
  


16          A.    I don't know how they divided
  


17   the work, I just know Mark Fowler was
  


18   involved early on and he seemed to be
  


19   involved in the production of documents by
  


20   Thomas to us rather than our production to
  


21   them.
  


22          Q.    If you look down at the July 3,
  


23   2003 entry on the same page you see telephone
  


24   call with Saurak?
  


25          A.    Yes.
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 1                      MILLER
  


 2          Q.    Re confidentiality stip and
  


 3   production of documents.  Does this imply to
  


 4   you that this was documents to be produced by
  


 5   IQS?
  


 6          A.    I don't know.  Saurak took over
  


 7   more and more of what Mr. Fowler had been
  


 8   doing and I was involved with Mr. Saurak on
  


 9   both document productions.
  


10          Q.    Are you unable to tell me what
  


11   documents this refers to?
  


12          A.    I'm unable to tell you,
  


13   correct.
  


14          Q.    Any notes about what this
  


15   conversation was, the sum and substance of
  


16   it?
  


17          A.    No.
  


18          Q.    Turning to the July 14, 2003,
  


19   this is about two weeks before the document
  


20   production; is that correct?
  


21          A.    I think it's more like three
  


22   weeks, but whatever.
  


23          Q.    You reviewed a letter from
  


24   Saurak and you wrote a letter to Mike. Do you
  


25   know what these letters consisted of or the
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 1                      MILLER
  


 2   sum and substance of the letters were?
  


 3          A.    I don't recall.
  


 4          Q.    You had a telephone call with
  


 5   Mike on July 16, 2003?
  


 6          A.    Yes.
  


 7          Q.    It says re position on document
  


 8   request. Do you know what that refers to?
  


 9          A.    I'm pretty sure it was our
  


10   position on our document request and
  


11   objections that had been made by defendants,
  


12   sorry, by plaintiffs.
  


13          Q.    Do any of the entries on this
  


14   page 00059 refer to any conversations that
  


15   you had with Mike Meiresonne concerning his
  


16   or IQS' production of documents to Thomas?
  


17                 MR. ANESH: On page 59?
  


18          A.    On this page?
  


19          Q.    On this page?
  


20          A.    I believe so.
  


21          Q.    Tell me which entries refer to
  


22   that, your conversations with him about
  


23   production?
  


24          A.    The July 22, 2003 entry may
  


25   have involved in part that issue.  The July
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 2   23, 2003 entry certainly, I should not say
  


 3   certainly, I'm pretty sure that involved that
  


 4   issue.  The July 24, 2003 entry just from my
  


 5   note in here, my billing record here clearly
  


 6   involved that issue.
  


 7          Q.    Referring to the July 23, '03
  


 8   entry, it says telephone call Mike re events
  


 9   at meeting. What meeting are you talking
  


10   about?
  


11          A.    I had a meeting as earlier in
  


12   the entry indicates. I went to the Satterlee
  


13   Stephens law firm to review documents and
  


14   besides reviewing what had been produced, we
  


15   sat there and discussed the document
  


16   production, both document productions that
  


17   were going to occur in Michigan.
  


18          Q.    Does anything in this entry for
  


19   July 23, 2003 indicate that you discussed
  


20   document production in Michigan with Mike
  


21   Meiresonne?
  


22                 MR. ANESH: Objection, asked
  


23          and answered.  He already said it did.
  


24                 MR. BLUESTONE: I don't see
  


25          where it does.
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 1                      MILLER
  


 2                 MR. ANESH: Objection, asked
  


 3          and answered.
  


 4                 MR. BLUESTONE: Okay, you have
  


 5          your objection. You cannot stop him
  


 6          from answering. Let him answer again.
  


 7          You will have your objection at trial.
  


 8                 MR. ANESH: Objection, asked
  


 9          and answered and you cannot keep
  


10          asking the same question over and over
  


11          again.
  


12          Q.    You can answer the question.
  


13                 MR. ANESH: You can answer the
  


14          question.
  


15          A.    May I hear the question back.
  


16                 (Record read.)
  


17                 MR. ANESH: Objection, asked
  


18          and answered.
  


19                 MR. BLUESTONE: Just a read
  


20          back.
  


21                 MR. ANESH: Want to make sure
  


22          it's there.
  


23          A.    The fact that I see later in
  


24   that entry telephone conversations with Ron
  


25   Redick and Saurak re scheduling of document
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 1                      MILLER
  


 2   productions in Michigan leads me to strongly
  


 3   believe in addition to actual memory that
  


 4   part of my conversations with Mike about the
  


 5   meeting was about scheduling the document
  


 6   production in Michigan.
  


 7          Q.    You have an actual memory of
  


 8   that particular conversation?
  


 9          A.    I have an actual memory that
  


10   following my meeting at Satterlee Stephens
  


11   where I discussed with them when I was there
  


12   I discussed it with Mike both document
  


13   productions of Michigan and then had some
  


14   conversations with Ron Redick and Saurak to
  


15   confirm we would go ahead and do these two
  


16   document productions in Michigan.
  


17          Q.    Could you please tell me the
  


18   sum and substance of your memory of the
  


19   conversation with Mike Meiresonne concerning
  


20   -- sum and substance of that conversation
  


21   with Mike Meiresonne?
  


22          A.    I don't have a memory of
  


23   precisely what we discussed about the
  


24   document production to Michigan.  Generally
  


25   speaking it would have been on scheduling.
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 1                      MILLER
  


 2          Q.    There is an entry here that you
  


 3   mentioned July 24, 2003 telephone call Saurak
  


 4   Mike re document production in Michigan. Does
  


 5   that mean you had a telephone discussion with
  


 6   Mike?
  


 7          A.    Yes.
  


 8          Q.    Is it the S after -- is it the
  


 9   C-S that tells you that?
  


10          A.    They were separate
  


11   conversations.
  


12          Q.    Does the C-S indicate there
  


13   were two telephone conversations?
  


14          A.    Yes or maybe more than two, but
  


15   it was at least two.
  


16          Q.    What was the sum and substance
  


17   of the conversation with Mike?
  


18          A.    I don't recall.
  


19          Q.    Any notes about that
  


20   conversation?
  


21          A.    No.
  


22          Q.    Turning to the next page 00060,
  


23   sir, did you have a conversation with Mike
  


24   Meiresonne on July 25th?
  


25          A.    I don't recall.  I don't see
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 1                      MILLER
  


 2   one listed here.
  


 3          Q.    Did you perform any work on
  


 4   this case between July 25th and July 31,
  


 5   2003?
  


 6                 MR. ANESH: Including July 25th
  


 7          and July 31st?
  


 8                 MR. BLUESTONE: That's a good
  


 9          point.
  


10          Q.    July 26th to July 30th did you
  


11   do any work on this case?
  


12                 MR. ANESH: In between those
  


13          dates?
  


14          A.    I may have, but I obviously
  


15   didn't bill anything.
  


16          Q.    Do you have any memory of doing
  


17   work on the case?
  


18          A.    I don't have an independent
  


19   recollection, no.
  


20          Q.    Do you remember any
  


21   conversation you had with IQS during that
  


22   period of time?
  


23          A.    I don't recall.
  


24          Q.    Do you have any memory of doing
  


25   any e-mails to IQS during that period of time
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 1                      MILLER
  


 2   whether it's billed or not?
  


 3          A.    I don't recall.
  


 4          Q.    It says here that you had a
  


 5   telephone conversation with Mike on July
  


 6   31st; is that correct?
  


 7          A.    Yes.
  


 8          Q.    What was the sum and substance
  


 9   of that conversation?
  


10          A.    I don't recall anything other
  


11   than what's stated here which covers a few
  


12   different topics.
  


13          Q.    Could you explain to me why the
  


14   next entry is out of date sequence?
  


15          A.    It appears to be an overnight
  


16   delivery for a flat rate and I didn't do the
  


17   billing, but logically it would have been the
  


18   bill came in for the overnight delivery and
  


19   it was posted.
  


20                 MR. ANESH: Disbursement?
  


21          A.    It's a disbursement, yes, flat
  


22   rate $20.
  


23          Q.    Are the time records otherwise
  


24   in date order for work performed?
  


25          A.    They should be.
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 1                      MILLER
  


 2          Q.    Did you perform any work on the
  


 3   IQS case on August 1st, 2nd or 3rd?
  


 4          A.    I don't recall it.  If I did,
  


 5   it was something very quick.
  


 6          Q.    There's an entry for review of
  


 7   Mike's fax on August 4, 2003. What was the
  


 8   sum and substance of that fax?
  


 9          A.    I think you showed me that fax
  


10   earlier today or maybe it was reprinted
  


11   within an e-mail.  I think you showed it to
  


12   me.  I reviewed the fax, talked to Mike about
  


13   it and wrote a letter to Mr. Fowler.
  


14          Q.    Do you know what date the
  


15   document production at IQS ended?
  


16          A.    Date it ended, I don't recall.
  


17          Q.    Are there any other entries
  


18   concerning the document production at the IQS
  


19   offices found on page 00060?
  


20          A.    Sitting here today I don't
  


21   recall my August 5, 2003 letter to Mike
  


22   that's indicated on that page.  I see that
  


23   Mike sent me a fax which I reviewed on August
  


24   7th.  I don't recall what the subject of my
  


25   letter to Mike that I wrote on August 13th
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 1                      MILLER
  


 2   was.
  


 3          Q.    If you would look at page 00061
  


 4   on August 21st there is an entry concerning
  


 5   Thomas' position re settlement.  Could you
  


 6   tell me what their position re settlement was
  


 7   as of that date?
  


 8          A.    In that time frame and this may
  


 9   be the one before depositions were going to
  


10   get rolling I spoke to Mr. Rittinger and may
  


11   have been the first time I ever spoke to him,
  


12   it was the partner at Satterlee Stephens who
  


13   was in charge of the case and I called to ask
  


14   him basically in a very general way can this
  


15   be settled.
  


16          Q.    And the answer was?
  


17          A.    And the answer was from him in
  


18   effect no, they want to put Mike out of
  


19   business.
  


20                 MR. BLUESTONE: PP.  It is a
  


21          five page document which appears to be
  


22          a bill from the law firm of Price
  


23          Heneveld dated 2/10/03.
  


24                 (Plaintiff's Exhibit PP,
  


25          Document, marked for Identification.)
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 1                      MILLER
  


 2          A.    Seems to be more than one bill
  


 3   here.
  


 4                 MR. ANESH: May 7, '03 bill and
  


 5          June 9, '03 bill.
  


 6          Q.    Series of bills then.  Have you
  


 7   seen any of these bills before?
  


 8          A.    No.
  


 9          Q.    Who was Price Heneveld?
  


10          A.    I believe that was the firm
  


11   that Doug Siegel worked at that did the
  


12   intellectual property research that was
  


13   shared with me.
  


14          Q.    Looking at page 2 of the
  


15   document, page 3 of the bill, you see at the
  


16   head there of the paragraph it says legal
  


17   research re copyright infringement and
  


18   competition?
  


19          A.    Yes.
  


20          Q.    Do you know what that refers
  


21   to?
  


22          A.    You would have to ask them.  I
  


23   could only surmise.
  


24          Q.    The answer is you don't know
  


25   for sure what it refers to, right?
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 1                      MILLER
  


 2          A.    I could only read the document
  


 3   and make my own --
  


 4                 MR. BLUESTONE: Off the record.
  


 5                 (Discussion off the record.)
  


 6                 MR. BLUESTONE: That's all the
  


 7          questions I have.
  


 8                 (Time noted: 1:00 p.m.)
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 3   STATE OF NEW YORK   )
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 6
  


 7          I, NEIL MILLER, hereby certify that I
  


 8   have read the transcript of my testimony
  


 9   taken under oath in my deposition of March 7,
  


10   2011; that the transcript is a true, complete
  


11   and correct record of my testimony, and that
  


12   the answers on the record as given by me are
  


13   true and correct.
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16                     _________________________
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 9   do hereby certify:
  


10             That NEIL MILLER, the witness
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12   was duly sworn by me and that such deposition
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14   such witness.
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